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(i) 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Appellants, the questions presented are: 


1. Whether the District Court erred in finding that there were no 
material issues of fact, and that the defendants, National Bank of 
Washington and Fred A. Smith & Company were entitled to summary 
judgment as a matter of law and in granting summary judgment. 


2. Whether a claim for injury to a young child is properly brought 
under the doctrine of "attractive nuisance" where the record reveals 
that he is injured by an explosive flare extracted by his young brother 
from a junk heap in a one story open building abandoned'for many years, 
during which period of abandonment the building is openly and permiss- 
ively occupied and used by delinquents, thieves, vagrants and small 
children attracted thereto and unaware of dangers in deposits and ac- 
cumulations in said structure of large quantities of debris and junk, 
such abandonment, usage, occupancy and presence of junk insidiously 
attractive to children being known to the owner and agent, who permitted 
usage and condition to continue unabated. | 


3. Whether a child has a right of action for injuries proximately 
resulting from violation by property owner and agent of Housing 
Regulations promulgated for the purpose of preserving public health, 
safety, welfare, and morals, where such injuries are caused by an ex- 
plosive flare extracted by his young brother from an accumulation of 
junk and debris in an open brick outbuilding which outbuilding had been 
abandoned for many years, during which time it was openly and permiss- 
ively occupied and used by delinquents, thieves, vagrants and small 
children with the accompanying depositing and accumulation of large 
quantities of debris and junk including the explosive flare, all with know- 
ledge of owner and agent, who did nothing to correct the situation in any 


regard. 


(ii) 

4. Does a child have a right of action for injuries resulting from 
violation by property owner and agent of Act of Congress declaring the 
existence on private property of accumulations of debris affecting public 
health, safety, comfort and welfare to be a public nuisance dangerous 
to life and limb, where such injuries are caused by the factual situation 
set forth in Question No. 3 above, which constitute a nuisance under the 
statute. 


5. Whether under the doctrine of attractive nuisance, the possessor 


of land and his agent, who permit and are aware of the maintenance of 


an artificial condition thereon, which constitutes an attraction and in- 
sidiously dangerous condition to children who are known to frequent the 
same, which danger is not apparent to the children, and who take no 
reasonable precautions for the protection of the children, is liable for 
bodily harm caused by a dangerous instrumentality extracted from a 
hazardous debris of long standing upon the land, the presence of which 
debris is known to possessor of land, who takes no action to inspect, 


detect or remove same. 


6. Whether the regular, open and notorious usage and occupancy 
by children of an abandoned and neglected open building, containing 
attractive, unhealthful and insidiously dangerous debris, refuse and junk, 
with the tolerance and implied acquiescence of the owners and agents, 
over many years, places such children in the status of licensees by 
invitation with the accompanying duty of reasonable care toward such 
children on the part of owners and agents, or otherwise gives rise to 
a cause of action on behalf of said young children. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES AND REGULATIONS INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


The District Court Erred in Finding that the 
Evidence in Support of Plaintiffs' Claim was 
Insufficient as a Matter of Law to Entitle 
Plaintiffs to Proceed Under the Doctrine of 
"Attractive Nuisance", and Further Erred in 
Finding that the Evidence Contained in the 
Pleadings and Record Establishing Knowledge 
On the part of the Defendants as to the Existence 
Of a Dangerous Condition on Its Premises Was 
Likewise Insufficient as a Matter of Law to 
Entitle Plaintiffs to Proceed 


The District Court Erred in Finding that There | 
Were No Material Issues of Fact, and in Granting 
Summary Judgment in Favor of Defendants, 
National Bank of Washington and Fred Smith and 
Company 3 5 


The District Court Erred in Ignoring and Thereby 
Rejecting Plaintiffs' Alternative Claim for Relief 
Based Upon Violation by the Defendants of Pertinent 
Sections of the District of Columbia Housing Code 
and Other Regulations Specifically Promulgated for 
The Protection of Public Health and Safety the 
Violation of Which Regulations Proximately 
Resulted in Minor Plaintiff's Injuries 


The District Court Erred in Ignoring and Thereby 
Rejecting Plaintiffs' Additional Charge of 
Negligence on the Part of the Defendants, as 
Possessors of Land, in that They Did Negligently 
Breach their Obligations and Duties to Licensees, 
Such Breach Proximately Causing Minor Plaintiff's 
Injuries 2 , : > 5 : B 


The Trial Court Erred in Failing to Consider, Rule 
Upon, or Grant Motion by Plaintiffs Below to Stay or 
Vacate Order for Summary Judgment and for — 
Rehearing 7 : . 4 . 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This action was commenced by the Appellants in the United 
States District Court for the District of Columbia seeking Six 
Hundred Thousand Dollars ($600,000.00) damages for personal 
injuries allegedly sustained as a result of the joint and several 
negligence of the National Bank of Washington, A Body Corporate, 
Individually, and as Trustee, and the negligence of Fred A. Smith 
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and Company, A Body Corporate. The jurisdiction of lower Court rests 
on the provisions of Section 11-306, D. C. Code (1951 Edition). 


The suit, subject of this Appeal, was filed on the 22nd day of May, 
1958. 


On October 3, 1961, Motion for Summary Judgment was filed on 
behalf of both Defendants. On November 20, 1961, The District Court 
filed a Memorandum Opinion granting Defendants’ Motion for Summary 
Judgment. On November 28, 1961, the lower Court signed an Order 
granting Defendants’ Motion for Summary Judgment which Order was filed 
on November 29, 1961. Several pertinent’ Motions by Plaintiffs were 


either denied or ignored. 


AppeHants filed Notice of Appeal, on the 15th day of December, 
1961 (J.A. 261). The jurisdiction of this Court is invoked under 28 U.S. 
Code, 1921. 


STATEMENT OF THE CASE 


This is an action brought by Gertrude McGettigan, individually 
and as mother and next friend of her young son, Charles McGettigan, 
against the National Bank of Washington and Fred Smith & Company. 
(J.A. 1). The bank is sued as owner of a five story brick building known 
as 2413 Pennsylvania Avenue, N. W., owned by the bank since 1948, under 
a trust set up by its deceased owner (J.A. 64, 83,116). The Smith 
Company is sued as real estate agent for the property in question, con- 
tinuously since 1948 (J.A. 64, 83, 112, 116, 122). 


The building is located in downtown Washington, fronting on the 
2400 block of Pennsylvania Avenue, N.W., with the rear of the lot fronting 
on and facing the 2400 block of L Street, (J.A. 67, 137, 148, 255). A 
store is on the first floor of the Pennsylvania Avenue side, with apart- 
ments rented for residential occupancy on the floors above (J.A. 148, 
149, 167,168,169). Fronting on the L Street side is a one story brick 
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and glass brick structure (J.A. 67, 148). It is this portion of the pre- 


mises around which this suit revolves. For purposes of simplicity, 
this one story brick structure is hereinafter referred to in this state- 
ment as the ''structure". | 


There is much confusion on the rental occupancy of this structure 
(J.A. 118, 151, 153). The records of the agent, Smith, reflect that it 
was occupied by a roofing concern for one month in 1948 (J.A. 117, 118). 
The agent has no knowledge of any other rental occupancy of this structure 
from October 1, 1948 to November 1, 1956, a period of more than six 
years (J.A. 118,151), although its vice-president believed the structure 
was never vacant more than a few months, but could produce no records 
(J.A. 151, 153). Testimony by deposition established that the one-story 
structure had been in perfect condition in 1948 or 1949, at which time 
it was occupied as a real estate office (J.A. 68, 73, 74, 76). Thereafter 
it was occupied by a television shop and later by a print shop (J.A. 68, 75). 


Thereafter the structure became vacant and what followed was a 
downward course of deterioration and abandonment (J.A. 68, 69, 71, 72). 
The doors disappeared, the windows were out and the glass brick broken 
(J.A. 41, 69, 72, 81, 255, 256). The building was open day and night and 
was used and occupied by all types of persons (J.A. 69, 70, 72, 108). 
Young children played in and on the building (J.A. 57, 58, 78, 107). 
Drunks and bums hung out there, drinking whiskey and wine and sleeping 
on old mattresses (J.A. 44, 69, 70, 72,107, 255, 256). The interior was 
full of debris and broken glass and children were cut by it (J.A. 70, 72, 
78,107). The roof had a hole in it, and a child had fallen through (J.A. 
28, 43). 


A gang of young thieves occupied the structure as a clubhouse for 
a period of almost two years up until early 1955 (J.A. 107). The dep- 
osition of Leslie E. O'Neal, a young convict and gang leader (J.A. 97, 98, 
100), taken while he was a prisoner at Lorton Reformatory (J.A. 104) 
revealed that his gang, while using this structure as a clubhouse , engaged 


4 


in the regular practice of stealing flares from varied sources, including 
railroad cars (J.A. 97, 98, 99,107,110), and telephone trucks (J.A. 
99,100). On one occasion his gang stole an entire case of flares from 
a warehouse (J.A, 101). When the structure became so deteriorated 
that the gang felt it was falling apart, they vacated it (J.A. 107). Many 
complaints were made by neighbors about the condition and usage of 
structure (J.A. 70, 77, 256, 257). 


The defendant, Fred Smith and Company, employed a property 
manager, named Jarboe, who was trained by Hawley Smith, Vice- 
President of the concern (J.A. 130, 162). Commencing in February, 1955, 
Jarboe, as had his predecessors, inspected rental property for his 
company (J.A. 124,125, 130, 132, 154,155). These inspections included 
weekly inspections of the one story structure at 2413 Pennsylvania 
Avenue (J.A, 128, 132, 143, 135, 158). Commencing February, 1955, 
Jarboe inspected this structure weekly, continuously during the 13 month 


period until the minor plaintiff was injured on March 4, 1956 (J.A. 128, 
132). Jarboe conceded that in the course of his inspections, he observed 
accumulations of debris in the structure (J.A. 140). From the time that 

the structure became vacant and during the ensuing years until the 

minor plaintiff was injured, no effort was ever made to close the structure, 


remove the debris, or restrict the usage by the children, delinquents 
and vagrants who congregated there (J.A. 69, 70, 71, 72, 256, 257). On 
several occasions, a policeman on beat advised the agent of the decrepit 
condition of the structure, the accumulation of junk therein, and the 
vagrant situation there (JA. 255, 256, 257). Although Smith agreed to 
correct the condition of the structure, nothing was ever done up to the 
date minor plaintiff was injured (J.A. 73, 256, 257). 


In this state of the evidence, on March 3, 1956, John McGettigan, 
Aged 11, brother of the minor plaintiff, was playing in the one-story 
structure in the rear of 2413 Pennsylvania Avenue while returning from 
an errand (J.A. 39,44). While playing he extracted and retrieved a 
cylindrical tubular object from the trash and junk in the structure 
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(J.A. 41,45). This cylinder was about 20 inches long, khaki in color, 
apparently with a cardboard exterior and a little heavier than a baseball 
bat (J.A. 12, 45, 46). | 


John McGettigan had returned from England, in November, 1954 
and begun playing in this one-story structure within a couple of months 
after his return (J.A. 47). He definitely recalled observing the object 
on the floor, amid debris, commencing in the summer of 1955 but he 
had never disturbed it before or attempted to remove it because he 
believed it to be a pipe, or something similar to a pipe G A. 46, 47, 48, 
50). John McGettigan took the cylindrical object home with him on 
March 3, 1956, not knowing what it was (J.A. 46). He used it as a fungo- 
bat on the way home and then brought it into the house (J.A. 46). The 
mother, Gertrude McGettigan, found the object lying around in the kitchen 
where John and Pat had been playing with it and placed it in a paper- 
bag outside the back door which was a small porch (JA 11,13). On the 
following day, which was Sunday, March 4, 1956, while the mother was 
doing housework, the minor plaintiff, Charles McGettigan, the youngest 
of her four children, then nine years of age, was found by his mother, 
playing with this object and attempting to dismantle it (J.A. 10). He had 
removed what appeared to be some kind of sand from the cylindrical 
object. His mother directed him to sweep it up and while she was in 
the house, some minutes later, there was a terrible explosion (.A. 11, 
15). When the mother arrived on the scene, the boy had become a human 
torch enveloped in flame from head to foot with the flames extending 
above the house (J.A. 11,15, 25, 35). The explosion had occurred when 
he applied a match to the powder which he had swept into a piece of wax 
paper (J.A. 57). : 


Charles McGettigan was confined continuously to the hospital for 


a period in excess of fifteen months, undergoing 43 skin graft operations 
and burn re-dressings under general anaesthesia, 68 blood transfusions, 
(J.A. 203). He consumed 391 units of I.V. Solution, and underwent 250 
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laboratory tests. He experienced severe relapses and was near death 

on several occasions (J.A. 203). He underwent extensive hospitalization 
on three occasions thereafter and will require approximately 20 to 25 
major operative procedures with extended hospitalization to be spread over 
a period of 6 to 10 years (JA 203). The child has been horribly burned 
and horribly scarred and has a 60% - 70% permanent partial disability 

at present. He will require continuous medical care during his lifetime 
(J.A. 203). Medical, hospital and surgical care to date are in excess of 
Forty-five Thousand Dollars ($45,000.00). Anticipated hospital, medical 
and surgical expenses for additional required surgical procedures 
necessary for corrective care are reasonably estimated to be an ad- 
ditional Thirty Thousand Dollars ($30,000.00) to Thirty-four Thousand 
Dollars ($34,000.00) with a minimum of not less than fourteen additional 
hospital confinements for major surgical correction or improvement of 
burn damage and a total of 70 weeks confinement or a minimum hospital 
confinement necessary for the improvement and corrective surgery 
required (J.A. 204, 205). 


STATUTES AND REGULATIONS INVOLVED 


1. District of Columbia Housing Regulations approved August 11, 
1955. Chapter 1, Article 110, Section 1102, Article 120, Section 1205, 
Section 1205.1, Chapter 2, Article 210, Section 2101, 2102. Article 250, 
Sections 2501, 2502, 2503, 2504, 2505, 2506, 2507, 2513, 2514. Article 
260, Sections 2601, 2602, 2602.1, 2602.2, 2602.4, 2602.5, 2603, 

2603.3. Article 320, Section 3206, 3206.1, 3206.2. 


2. District of Columbia Police Regulations Article XXI, Sections 
1,2, 3,4, 8,13, 14, (a) (b). Article IX, Section 3 and Section 6, dated 
August 25, 1955. 


3. Section 5-504, D.C. Code (1951) being Act approved March 1, 
1899, (30 Statutes 923). 
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4, District of Columbia Building Code, Articles 101-08 and 101.09. 


5. District of Columbia Regulations governing use and occupancy 
of buildings and grounds, April 22, 1897, as amended. (The relevant 
parts of the above cited statutes and regulations being somewhat lengthy, 
they are set forth in a separate appendix.) 


STATEMENT OF POINTS 


1. The District Court erred in finding that the evidence in support 
of plaintiffs’ claim was insufficient as a matter of law to entitle plaintiffs 
to proceed under the doctrine of "attractive nuisance" and further erred 
in finding that plaintiffs’ pleadings and record establishing knowledge 
on the part of the defendants as to the existence of a dangerous condition 
on its premises was likewise insufficient as a matter of law to entitle 


plaintiffs to proceed. 


2. The District Court erred in finding that there were no material 
issues of fact, and in granting summary judgment in favor of defendants, 
National Bank of Washington and Fred Smith and Company. 


3. The District Court erred in ignoring and thereby rejecting 
Plaintiffs' additional charge of violation by the defendants of pertinent 
sections of the District of Columbia Housing Code and of other laws and 
regulations promulgated for the protection of public health, safety, 
welfare and morals, the violation of said laws and regulations proximately 


causing minor plaintiff's injuries. 


4. The District Court erred in ignoring and thereby rejecting Plaintiffs’ 
additional charge of negligence on the part of the defendants, as possessors 
of land, in that they did negligently breach their obligations and duties to 
licensees, such breach proximately causing minor plaintiff's injuries. 


5. The District Court erred in failing to consider, rule upon, or 
grant Motion by Plaintiffs to stay or Vacate Order for Summary Judgment 
or for Rehearing, and supporting Affidavit for said Motions. 


SUMMARY OF ARGUMENT 


1. Under the rationale of this Court adopted in the case of 
Eastburn v Levin, 72 App. D.C. 190, 113 F.2d 176, the lower Court erred 
in granting defendants’ Motions for Summary Judgment. The latter de- 


cision, following as it does the opinion of Best v. District of Columbia, 


291 U.S. 411, 54 S.Ct. 487, establishes the entitlement of the minor plain- 
tiff to at least proceed to trial, where he invokes the theory of the 
"attractive nuisance doctrine" as applicable to the facts of his case, 

and is able to submit evidence which meets the standards set forth in 
Section 339 of Restatement of Torts. The facts in the instant case are 
applicable in the extreme. They demonstrate the utter abandonment of 

a brick structure to the most dissolute occupancy by vagrants, thieves and 
delinquents. Minor children were drawn to the open structure by its allure 
and interest, openly frequenting the premises, unaware of the insidious 
dangers to their health and lives from the persons and vast accumulations 
of junk and debris deposited and maintained on the premises with the 
tolerance and implied permission of the owner and agent. That the def- 
endants below had an awareness of these conditions is unquestioned by 
their admission of weekly inspections of the premises, as well as the 
direct advice of the condition received from a policeman. Not the least 
source of knowledge was the open, notorious and obvious usage over many 
years as above set forth, with public complaint, and an amazing but con- 
sistent pattern of absolute inaction on the part of the defendants to curtail 
or terminate the occupancy or to correct the condition. Of importance 

is the fact that a gang of thieves, who engaged in the practice of stealing 
flares occupied the open structure for almost two years as a clubhouse, 
while drunks, delinquents and others occupied the building, day and night 
alike. Certainly, these facts fully met the basic essentials for application 
of the "attractive nuisance doctrine" as considered by this Court and 
reflected in the Restatement, Sec. 339, and it was error to grant def- 
endants' motions for summary judgment. 
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2. In granting summary judgment, the District Court stated in its 


Memorandum Opinion that "the salient facts are not in dispute" and con- 
cluded that the dangerous situation on the property was not known to the 
defendants and therefore as a matter of law, summary judgment would 

lie. In both conclusions the lower Court erred. The conflicting 
"Statements of Uncontroverted Facts" filed by plaintiffs and defendants 
alike in support and opposition to Motion for Summary Judgment disclose 
essential differences. The conflict on whether the structure in which 

flare was found was a habitation or not, is an important factual question. 
Plaintiff and Defendant took opposite positions, on this issue, since if 

a habitation, then Housing, Health, and Police Regulations and provisions 
would apply and their violation might establish negligence as a matter of 
law. The parties take issue on the question of how the structure in which 
flare was found was in fact occupied. Plaintiffs charge certain tenant 
occupancies denied by defendants, which occupancies may bear on the 
source of the flare and create jury issues. The Trial Court also reached 

a conclusion exonerating the defendants from knowledge of the existence 

of the dangerous instrumentality, despite positive evidence which justified 
a jury consideration on this point. Accordingly, because of material issues 
and the positive evidence of knowledge, the District Court erred in granting 
summary judgment. 


3. The District Court's Memorandum Opinion granting Summary 
Judgment is premised on the inapplicability of the doctrine of attractive 
nuisance, and in fact states that plaintiffs’ claim is based on this theory. 
While this is partially true, it is equally true that plaintiffs asserted 
alternative and additional theories and charges of negligence; one of 
these charged alleged violation of the Housing Code, which was promul- 
gated for protection of the public health, safety and welfare, provisions 
of which regulations were definitely violated, with proximate injury to 
the minor plaintiff, who as a member of the public and as a licensee 
upon the premises, came within the class entitled to the protection of 


these regulations. 
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Plaintiffs further charged violation of Section 5-504 of the District 
of Columbia Code, which clearly declares and fixes the condition which 
was permitted to exist upon the defendants' premises to be a public 
nuisance. Plaintiffs charged violation of this public nuisance statute 
as the proximate cause of minor plaintiff's injuries, who as a member of 
the public and as a licensee came within the purview and protection of 
the Statute. Plaintiffs below also cited other regulations, including 
Health Regulations. 


Without exception, the District Court ignored each and every 
charge of negligence excepting the attractive nuisance doctrine, without 
comment of any kind and committed error in so doing. The charged 
violation of these regulations, on the basis of the facts and the law as 


decided by our Court of Appeals in Whetzel v. Jess Fisher, 108 U.S. 
App. D.C. 385, and Dixon v. National Bank of Washington, No. 16285, 
decided November 30, 1961, and Richardson v. Gregory, 108 U.S. App. 


D.C. 263, raised issues which did not permit the District Court to 
grant Summary Judgment. On the contrary, jury issues were raised in 
the case at bar and summary judgment was erroneously granted. 


4. The law is well established that the status of licensee by in- 
vitation may be attained by tolerance to known entry upon land for long 
periods of time, without objection. In such instance, the obligation of 
reasonable care devolves upon the owner, as outlined in Firfer v. U. S..83 
U.S. App. D.C. 216, 208 F.2d 524 (1953). Here the long standing, well 
known and implied acquiescence to the use and occupancy of the structure 
by adult and child alike, without restriction or restraint, and without 
removing or disturbing the obvious and known dangerous allures to 
children which attracted them to the premises, placed children in status 
of licensees by invitation and created duties on the part of owner and 
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agent toward said children, breach of which duty gave rise to cause of 


action. Even as a bare licensee, there was adequate evidence of wanton 
and gross negligence to nevertheless create an issue for the jury. 
Error was thus committed by the District Court in likewise ignoring 
and thereby rejecting this alternative charge of negligence against the 
defendants. | 


5. On November 20, 1961, the District Court filed an opinion 
granting the defendants' motion for Summary Judgment. On November 25, 
1961, plaintiffs below filed a motion to stay or vacate the order for 
Summary Judgment. This motion was supported by an affidavit from a 
police officer certifying that on several occasions he had personally 
notified the defendant, Fred Smith & Company, of the hazardous con- 
dition existing in the structure in rear of 2413 Pennsylvania Avenue, 
such notice having been given many months prior to the date on which 
minor plaintiff was injured. This constituted direct evidence of know- 
ledge , which the District Court had found fatally lacking in plaintiffs’ 
case. On November 28, 1961, the District Court signed an order granting 
defendants' motion for Summary Judgment. At no time was plaintiffs’ 
motion to stay or vacate ruled on or referred to by the District Court. 
The appellants submit that the lower Court erred in failing to stay, 
vacate or permit rehearing in view of the critical supplementary evidence. 
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ARGUMENT I 


The District Court erred in finding that the evidence in support 
of plaintiffs' claim was insufficient as a matter of law to en- 
title plaintiffs to proceed under the doctrine of “attractive 
nuisance", and further erred in finding that the evidence 
contained in the pleadings and record establishing 
knowledge on the part of the defendants as to the 

existence of a dangerous condition on its premises was 
likewise insufficient as a matter of law to entitle plaintiffs 


to proceed. 


In the Restatement of Torts, Paragraph 339, is set forth what has 
come to be accepted in most Courts throughout the United States as the 
essential elements on the subject frequently referred to as the "attractive 
nuisance doctrine", quoted and consulted by Courts and legal authorities 
alike. The heading is entitled "Artificial Conditions Highly Dangerous 
to Trespassing Children". The text is as follows: 


"A possessor of land is subject to liability for 
bodily harm to young children trespassing thereon 
caused by a structure or other artificial condition 
which he maintains upon the land, if 

(a) the place where the condition is 
maintained is one upon which the possessor knows 
or should know that such children are likely to 
trespass, and 

(b) the condition is one of which the 
possessor knows or should know and which he 
realizes or should realize as involving an un- 
reasonable risk of death or serious bodily harm 
to such children, and 

(c) the children because of their youth do 
not discover the condition or realize the risk 
involved in intermeddling in it or in coming within 
the area made dangerous by it, and 

(a) the utility to the possessor of maintaining 
the condition is slight as compared to the risk to young 
children involved therein." 


The prevailing law in the District of Columbia on this subject is 
the case of Eastburn v. Levin, 72 App. D.C. 190, 113 F. 2d 176. This 
decision follows that laid down by the Supreme Court of the United 


States in Best v. District of Columbia, 291 U.S. 411, 54S. Ct. 487, and 
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the landmark decision by the Supreme Court enunciated in 1874 in the 
case of Sioux City & Pacific R. Co. v. Stout, 17 Wall, 657. 


The rationale of the Eastburn decision which reversed the trial 
court and remanded cause for trial by jury cf minor plaintiff's claim 
for injuries sustained in a junk yard, is eloquently expressed by the 
following extract from the opinion of this Court: : 


"The underlying question is whether it is better 
to let occupants arrange their premises in total disregard 
of neighboring children, or to require them to take such 
precautions as a normal person would when their premises 
are attractive and insidiously dangerous to children too 
young to look out for themselves and when intrusion of 
such children is likely. On the one side is the occupant's 
interest in the profitable use of land. On the other is 
the child's interest and the interest of his parents and of 
society, in life and limb and compensation for their injury. 
Imposing responsibility is more apt to make occupants 
careful than denying responsibility is to make children 
careful; occupants may know little about law, but children 
know nothing about it, and children will play where they 
can. And the liability in question is less exceptional than 
is sometimes supposed. Rather, the immunity of occupants 
of land, so far as immunity persists, from responsibility 
for unreasonably dangerous conditions is one of the 
exceptions to the growing and healthy tendency of the 
law to require all social conduct to conform to social 
standards." 


This courageous reasoning of our Court has been followed by many 


Courts. Witness the expression by the Supreme Court ‘of Michigan in 
the case of Lyshak v. City of Detroit, 88 N.W. 2nd 596, in a like case 
involving injury to a child: ' 


"The real basis for liability is now emerged and 
has been stated with clarity by many Courts. It is this: 
The Community has an interest in the life of a child. 
The preservation of that life is a proper factor to be 
weighed against a landowners right to the exclusive 
possession of his land and the use he makes of it. 
Conduct which unreasonably jeopardizes that life is 
offensive to our society. . ." 
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See also Imre v. Riegel Paper Co. 132 A. 2d 507 (1957) Carter 


v. Livesay Window Co, 73S. 2d 411 (1954). 


The persuasiveness of the Eastburn case to the case at bar is 
great. In the latter case, the defendants were the operators of a junk 
shop. In the case at bar, it may be fairly stated that the defendants 
permissively tolerated and thereby maintained what may be accurately 
described as a "junk shop" upon their premises, equally as insidious 
and even more dangerous than that involved in the Eastburn case. For 
in the Eastburn case the junk shop was fenced and guarded and frequented 
only by children. In the case at bar, a "junk shop" was permissively 
tolerated and permitted to develop and flourish, the end results of years 
of open, continued, unabated and almost studied abandonment of the 
premises by its owners and operators, to a motley crew of humanity, 
who by their very occupancy of such a decrepit and unsavory hobo jungle, 
eloquently and publicly signalled and announced to even the most casual 
observer the insidious dangers to small children which must, of necessity, 
have been spawned and nurtured within its walls. And unlike in the 
Eastburn case, there was no justification in the permissive existence 
of this den of debris, monopolizing and appropriating the premises. It 
worked no profit or advantage to the defendants. On the contrary, its 
occupancy constituted a deprivation and loss to them and a reflection 
upon their business acumen, the discharge of their trusts and their 


obligations to community and client alike. 


For the defendants in this case are no untutored casual owners 
and managers of property, ignorant of the law and naive of their rights 
and obligations. On the contrary, both defendants are highly successful 
corporations, of long standing and great experience, staffed and manned 
with experts and trained personnel, whose offices were but minutes 
removed from the property in question. Nor can lack of knowledge, 
actual or implied, be argued, since by their own damning admission, the 
property manager for defendant Smith, one Jarboe, made weekly visits 
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to inspect this incredibly neglected and abandoned property over a long 
period of time prior to the minor plaintiff's injury, (J.A. 134, 135, 158), 
and admitted the existence of debris therein (J.A. 140). 


The law is clear that the defendants' responsibility for the creation 
of a "junk yard" on their premises and a "hobo jungle" therein, enticing 
to children, is equally fixed, whether the result of their affirmative 
action, or by their inaction, apathy and neglect in the face of activities 
by third persons, creating such conditions on their property of which 
they had an awareness or should have been aware. 


"The artificial condition on an owners' land on 
account of which he may be liable for injury to | 
trespassing young children is such as he creates or 
maintains. That, of course, does not necessarily 
mean that an owner may not be said to maintain such 
a condition on his land which another has created, but 
which the owner allows to exist." Gallagher v. Frederick, 
336 Pa. 450, 77 A. 2d 427. 


In the case of Simmel v. New Jersey Coop. Co.,143 A. 2d 521, the 


Court stated as following in defining the word "maintain": 
"The word is sufficiently broad in meaning to 
encompass... toleration or sufferance or acquiescence 

in a continued course of conduct by third person in dump- 

ing rubbish and debris on the premises." 

In light of the cumulative evidence of neglect as reflected in the 
sworn testimony of the neighbor, Kagan, (J.A. 68, 70), and the testimony 
of Leslie E. O'Neal, Jr., a convict, who formerly headed a gang that 
used the premises as a club house (J.A. 107), ample evidence exists to 
conclude that the condition complained of was "maintained" by the 
defendants. 


The testimony of Kagan and O'Neal similarly strongly support 
the deteriorated and insidiously hazardous condition of the premises, 
the nature of its occupancy, and the generalized usage of this one story 
structure by children. Indeed, the defendants concede this point by their 
admission, 
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"Children, normal and delinquent, in the 
neighborhood had also frequented the place in their 
play.” (J.A. 226). 
The deposition of the convict, O'Neal, is both pertinent and 
picturesque in his description of the occupancy and condition of this 
one story structure: 


"Q. Mr. O'Neal, you told Mr. Casey that the rear of 
2413 Pennsylvania Avenue was a club house of 
yours, is that true? 


That is true. 


A. 
Q. When you say that was a club house, you mean 
that you and your gang hung out in there? 


. Stayed in there, yes sir. 


. Were the insides of that particular place that 
you considered your club house was that filled 
with bottles, empty beer bottles, whiskey bottles, 
and beer cans? 


. It was filled with a whole lot of litter. 
. A whole lot of litter ? 


When I say that I mean trash of all sorts, and 
everything you can think of. 


Did children play there ? 
. They were there. Children played there, yes. 


How long did you use that as a club house, Mr. 
O'Neal, you and your gang ? 


We stayed going in there quite a long time until 
we figured the place was ready to fall apart. I 
would say it was held together with chewing gum 
myself."" (J.A. 106, 107). 


The neighbor, Kagan, further supports the presence of children, 
diversified accumulation of trash and rubbish, which support the "junk 


shop" theory: 
"Q. Tell us what you saw inside this one story building. 


A. Oh, I saw all kinds of bricks, glasses, and bottles 
and mattresses laying down there, and everything.” 
(J.A. 70). 
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The convict, O'Neal, testified that he and his gang occupied these 


premises for a period of a year and one half to two years (J.A. 107), up 
through the last part of the year 1954 or the first part of the year 1955 
(J.A. 107), or within a year prior to the date that the dangerous flare 
was removed from the premises on March 3, 1956 by John McGettigan 
(J.A. 40). 


The convict, O'Neal, further established through his deposition 
the following evidence of the first magnitude: That during a period of 
the occupancy of this premises by his gang, they engaged in the regular 
practice of stealing flares (J.A. 97, 98, 99, 107, 110). These flares were 
stolen from railroad cars, (J.A. 98, 99), telephone trucks (J.A. 99, 100), 
and on one occasion, an entire case of flares was stolen from a neigh- 
borhood warehouse (J.A. 101). 


Kagan testified that for years prior to the date the minor plaintiff 
was injured, the one story structure had no doors (J.A.: 69), was com- 
pletely deteriorated (J.A. 68, 71, 72), was never repaired (J.A. 69, 70, 
73), and was the source of constant complaints by the neighbors 
(J.A. 68, 70). | 


In an affidavit submitted in support of Semis: motion to stay 
entry of summary judgment, etc., (which Motion was never ruled on) 
Police Officer Ralls confirmed the condition of the outbuilding, as well 

as his repeated notification to defendant, Fred Smith and Company, on 
several occasions respecting the deterioration and condition of the 
structure and the accumulation of debris therein, and extracted from 
said defendant an agreement to remedy the situation, which agreement 
was not kept at any time prior to the date on which the minor plaintiff 
was injured (J.A. 255, 256, 257). 


But over and above this actual and implied snowiedge to the 
defendant Fred Smith and Company, is the admitted testimony of John 
Jarboe, property manager for Fred Smith and Company, who testified 
that from February, 1955 until December, 1958, he was employed in 
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the inspection and maintenance of rental property (J.A. 124), that in 
connection with these duties he would make weekly inspections, (J.A. 128, 
135, 158). Jarboe testified that he was acquainted with the premises at 
2413 Pennsylvania Avenue, N.W. and the one-story building in the rear 
that faced "'L” Street; that it had been pointed out to him by his employer, 
Hawley Smith, when he was being trained (J.A. 132, 162), and that he 
made weekly inspections of the one story structure during the period of 
his employment as property manager (J.A. 128, 132, 134, 135, 158); that 
he had on occasion observed an accumulation of dirt and rubbish in this 
structure (J.A. 140); that he had no recollection of any maintenance work 
on this one story structure in 1955 or 1956 (J.A. 140, 141), that the 
building was vacant until 1957, (J.A. 136). 


The foregoing evidence pursuasively suggests the issue of knowledge 
on the part of the defendants as to the unreasonable risks to children 
of tender years frequenting the premises. It was public knowledge in the 


neighborhood that gangs, bums, and delinquents frequented and occupied 


the structure; the presence of mattresses indicated indiscriminate 
occupancy by these persons both day and night, and in view of the 
accumulation of miscellaneous debris am the open and notorious occupancy 
and the admissions of the property manager, creates an inescapable 
conclusion that the defendants knew or should have known of the un- 
reasonable risks to children of tender years resulting therefrom. 


Certainly, where transient and constant occupancy of private 
property by criminals, gangs, drunks, and bums is passively permitted 
by the owners and operators, in circumstances where such sinister 
occupancy is public, notorious and obvious to even a casual observer, 
the interested owner and manager must of necessity be aware and 
mindful of the dangerous and damaging implications and probabilities of 
such continued occupancy both to the property and to the public, with 
particular concern to children of tender years who frequent the same. 
And by the same token, it is reasonable to conclude that where the only 
course of action in light of such knowledge is studied, persistent and 
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implacable neglect, the conclusion of disdain and unconcern for harm 


thereby potentially and positively inflicted upon the neighborhood and its 
children is compelled. Even casual consideration of the condition and 
occupancy of the structure at least justified an effort to close the 
structure and bar its usage, or at most, an effort to repair and rent the 
same, thereby gaining the utility to the owner which is referred to in the 


Restatement. 


It is reasonable to conclude that in light of all of the factors set 
forth, the case raises compelling issues which should have been tried 


to a Jury. 


In the language of this Court in the Eastburn case, supra, it is 

respectfully urged that, 
"The Jury should have been permitted to decide 

whether the special circumstances on which the Court 

relied in the Best case, attractive danger, apparent to 

children and liklihood of visits of children - were present 

here, and if so, whether the defendant took reasonable 

precautions to protect the children." 

But the District Court in the instant case concluded that plaintiffs’ 
case failed to show that the defendants had actual knowledge of the 
presence of the dangerous instrumentality on the premises, and in 
granting defendants' motion for summary judgment cited the provisions 
of Sec. 342 of the Restatement of Torts, completely omitting any 
reference to the provisions of Sec. 339 of the Restatement, which is the 
prevailing law on the "attractive nuisance doctrine". Sec. 339 makes a 
possessor of land subject to liability for harm to young children if 


"(b) the condition is one of which the 
possessor knows or should know and 
which he realizes or should realize — 
as involving an unreasonable risk 
of death or serious bodily harm to 
such children." (Underlining supplied) 


It is strongly urged that the above language is crystal clear and 
that the language quoted by the Court below from Sec. 342 entitled 
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"Dangerous Conditions Known to the Possessor" (J.A. 247), is not 
intended to modify or alter the essential elements of the unique doctrine 
applicable to children as outlined in Sec. 339. Knowledge is normally a 
question of fact and in the presence of evidence bearing on this issue is 

a question for the Jury. Certainly, in the case at bar, there was much 
for a Jury to consider, bearing on this issue. The flare had been present 
in the one story building at the very least since the Summer of 1955 when 
John, brother of the minor plaintiff,first observed it, believing it to be a 
pipe (J.A. 47, 48, 50). The property manager, Jarboe, inspected the 
premises regularly, and on his claim of weekly inspections (J.A. 128, 
132, 134, 135, 158), between the Summer of 1955 and the date of 

March 3, 1956, when the flare was removed from the premises, he must 
of necessity have made not less than 30 to 35 inspections. Certainly, in 
light of the evidence, a conclusion of knowledge and neglect is not 
unreasonable. This Court has ruled on many occasions that a defendant 
is held accountable to observe that which is obvious to be seen. 


Appellants urge that the degree of knowledge set up by this Court 
in the detection of violations of the Housing Code (which is hereinafter 
discussed as a separate assignment of error) is applicable here: 


"We think actual knowledge is not required for 
liability; it is enough if, in the exercise of reasonable 
care, appellee should have known that the conditions 
of the ceiling violated the standards of the Housing 


Code." Whetzel v. Jess Fisher Management Co., 
108 U.S. App. “App. D.C. 385, 282 F. 2d 943 (1960). See 


also, National Bank of Washington v. Dixon, U.S. 
App. D.C. No. 16285 decided November er 30, 1961. 


It is therefore respectfully submitted that for the reasons outlined 


above, the Court below erred in granting summary judgment in favor of 
both of the defendant owner and the defendant manager. 
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The District Court erred in finding that there were no 
material issues of fact, and in granting summary 
judgment in favor of defendants, National Bank : of 


Washington and Fred Smith and Company 


The use of summary judgment proceedings is authorized and may 
be invoked under the provisions of Rule 56, of the Federal Rules of Civil 
Procedure, only where an examination of the pleadings and the record 
reveals that, | 


". . , there is no genuine issue as to any 
material fact and that the moving party is en- 
titled to a judgment as a matter of law." 


It is axiomatic that where a motion for summary judgment has been 


filed, the allegations contained in the complaint, together with depositions 
and exhibits, must be taken to be true and all inferences drawn against 
the movants. 


The decisions of this Court, as well as other Courts throughout 
the land, are in concert, that the foregoing is a basic requisite to 


invoking and granting summary judgment proceedings. 


The Supreme Court of the United States, in the case of Sartor v. 
Arkansas Gas Corporation, 321 U.S. 620, points out that Summary 
Judgment is authorized, | 


. , . only where the moving party is entitled 
to judgment as a matter of law, where it is quite clear 
what the truth is, that no genuine issue remains for 
trial, and that the purpose of the rule is not to cut 
litigants off from their right of trial by Jury if they 
really have issues to try." (Citing cases) 


This Court has repeatedly emphasized the strictness of the 
showing which must be made by the moving party in order to justify the 
granting of a Motion for Summary Judgment. In the case of Evers v. 
Buxbaum, 102 U.S. Appeals D.C. 334, this Court said, 


The Appellees, as moving parties, had the 
burden under a strict standard of showing the absence 
of any genuine issue as to all material facts; indeed, 
all inferences of fact on the proofs available, must 
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be drawn against the movants, and in favor of the 
Appellants here. Moreover, the movants must 
establish that they are entitled to their judgment 
as a matter of law." 


This position had previously been enunciated by this Court in the 
case of Hunter v. Mitchell, 1950, 86 U.S. App. D.C. 121, 180 F. 2d 763, 


where the Court stated: 


"Upon a motion for summary judgment it is 
not part of the Court's function to decide issues of 
fact, but solely to determine whether there is an 
issue of fact to a material fact to be tried. All 
doubts as to the existence of a genuine issue as 
to a material fact must be resolved against the 
party moving for a summary judgment." Weisser v. 


Mursam Shoe Corporation, 2 Cir., 1942, 127 F. 
2d 344.) 


This doctrine has similarly been followed by the Courts in this 
jurisdiction in the following cases: Wittlin v. Giacalone, 1946, 81 U.S. 
App. D.C. 20; De Savitach v. Patterson, 1947, 81 U.S. App. D.C. 358; 
Hoffman v. Partridge, 1949, 84 U.S. App. D.C. 224; Dewey v. Clark, 1950, 
86 U.S. App. D.C. 137; Vale v. Bennett, 1951, 89 U.S. App. D.C. 116. 


In Carantzas v. Iowa Mutual Insurance Company, 1956, 5 Cir., 
235 F. 2nd 193, the Court stated: 


"Summary judgment procedure is not a catch 
penny contrivance to take unwary litigants into its 
teils and deprive them of a trial, it is a liberal 
measure liberally designed. . . It's purpose is not 
to cut off litigants from their right to trial by Jury." 


See also Tobelman v. Missouri-Kansas Pipeline Co. 130 F. 2nd 
1016 and Merchants Indemnity Corp. of N.Y. v. Peterson, 113 F. 2d 4. 


In its Memorandum Opinion in this case, Granting Defendants’ 
Motion for Summary Judgment, the Trial Court stated: 


The salient facts are not in dispute. Actually 
the defendants accept the version elicited from the 
plaintiffs and their witnesses, as most of the events 
are unknown to the defendants or their agents" (J.A. 241). 
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At the very conclusion of its Memorandum Opinion, granting the 

Defendants' Motion for Summary Judgment, the Court below says: 
"| | , On the other hand, there is no liability 

on the part of the owner if a third party creates the 

dangerous situation, and its existence is unknown to 

the property owner" (J.A. 248). 

It is respectfully submitted that these findings by the District 
Court representing the absence of any dispute on material facts and a 
further finding that the dangerous situation was unknown to the property 
owner constituted two-fold error. Firstly, the record as hereinafter 
more fully discussed will reveal material and factual differences. 
Secondly, the lower Court has sifted the factual evidence and in the last 
analysis usurped a jury function by arriving at a finding on the facts. 
Particularly is the finding of lack of knowledge on the part of the 


property owner and agent a factual conclusion. 


As an example, defendants below persistently refer to the brick 
structure in which the varied mound of debris from which explosive 
flare was removed, as a "brick shed" (J.A. 225, 226). The categorical 
contention is made by defendants that "the brick shed" was not a 
habitation. It was designed as a garage, but had, in the past been used 
for storage" (J.A. 226). 


On the other hand, evidence submitted by the plaintiffs establish 
the fact that this one story structure of glass and brick, fronting on 
L Street, N.W., was a habitation, had been occupied by a real estate 
office in 1948 or 1949, at which time it was in perfect condition (J.A. 68, 
73, 74, 76). That thereafter this one story structure was occupied by 
a television shopand by a print shop, (J.A. 68, 74), and was at all times 
part of a premises occupied for human habitation (J.A. 67, 148, 149). 
This, of course, conflicts directly with the position of the defendants, in 
their disavowal of the subject one story brick structure as a habitation, 
defendants’ statement of uncontroverted material positively stating: 


|. But the shed was not rented or included 
within any demised premises." (JA 226) 
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The foregoing is a most important material divergence in fact, 
since if the structure in question was in fact a habitation or a portion 
of a premises occupied as a habitation, the premises came squarely 
under certain provisions of Housing Regulations, and Health Regulations 
and District Code provisions enacted for the protection of public health, 
safety and morals, and plaintiffs alternative charge that violation of 
certain sections of these regulations by the defendants proximately 
caused minor plaintiff's injuries became an appropriate subject for 
consideration. It was therefore obviously error as well as inaccuracy 
on the part of the District Court to conclude that there was no dispute on 
salient facts. A reading of the Memorandum Opinion of the lower Court 
clearly reflects that this element was entirely ignored without any 
reference in granting the motion for summary judgment, and that the 
lower Court based its judgment solely on the alleged inapplicability of 
the doctrine of attractive nuisance (J.A. 242, 248). 


A further material divergence of fact concerns the nature and type 


of occupancy of the one story structure. This was of critical importance 


in arriving at a finding on whether the defendants were or should have 


been aware of the existence of dangerous instrumentalities upon the 
subject premises, of a nature which might cause harm to the children 
who frequented the same. While the plaintiffs below have charged diver- 
gent occupation by real estate office, television shop and print-shop 
prior to abandonment to open occupation by the public, the defendants 

are in total confusion on the question of occupancy of this one story 
structure. Defendants admit occupancy of this structure only for one 
month by a roofing concern in September, 1948 (J.A. 117, 118). In answer 
to interrogatories respecting the occupancy of this structure, the 
defendant Fred Smith and Company, stated: 


" . . it has no knowledge of an occupancy of the 
building in the rear from October 1, 1948 to November 1, 
1956.” (J.A. 118). 
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Yet, in the deposition of J. Hawley Smith, Vice-President of this 


defendant, he expressed the opinion that be believed the building was 
almost constantly occupied during the eight year period, (J.A. 151, 153), 
and though the defendant agreed to search for records, bearing on this 
important question (J.A. 151, 153, 154, 157), no such records have ever 
been produced, by either defendant. 


In light of this amazing admission of neglect, it is difficult to 
comprehend how the same defendants can in their statement of uncon- 
troverted material facts state: 

"None of the tenants at the time or in the past 

to the knowledge of either defendant or of any of their 

officers or employees, had occasion to possess or use 

flares" (J.A. 226). 


and further, 

‘Tt had never in the past, to anyone's know. edge, 

caused injury" (J.A. 226). 

Certainly, in light of the clear lack of knowledge of the defendants 
on the nature of occupancy of this one story structure for a period of 
eight years, from 1948 until 1956, except for a period of one month's 
occupancy by a roofing concern, there is no basis for the simple accep- 
tance of this latter statement by the defendants. The plaintiff was entitled 
to proffer evidence at trial as to whether a flare in the nature of that 
which was found on the premises and which tragically injured the minor 
plaintiff might be used for any purpose in the business of a roofing 
concern, real estate office, television or printing shop, and likewise to 
submit evidence in support of its contention of prior injury and pre- 


disposition to injury. 


Inextricably bound up with the issue of occupancy is the issue of 
whether the defendants knew or should have known of the existence or the 
likely presence in this structure of a dangerous instrumentality in the 
nature of the flare in question. Despite the defendants' denial of such 
knowledge, the nature of the occupancy of the tenants and the admitted 
regular inspections of this one story structure each week by defendant 
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Smith's property manager (J.A. 128, 132, 134, 135, 158), raise this 
most important factual issue, which is more fully discussed in another 


assignment of error in this brief. 


It was obviously error as well as inaccuracy on the part of the 
District Court to conclude that there was no dispute on the salient facts, 
and to further conclude that the existence of the dangerous situation 
was unknown to the defendants. A reading of the Court's Memorandum 
Opinion clearly reflects that these elements were entirely ignored and 
silently rejected, and that the lower Court proceeded to grant summary 
judgment on a finding of inapplicability of the doctrine of attractive 
nuisance, without reference to any of the several other assignments of 
negligence separately and specifically charged. 


In so doing, the Court below usurped the jury function, entertained 
a motion for summary judgment contrary to the prevailing decisions of 
the Supreme Court and this Court, as laid down in Sartor v. Arkansas 


Gas, supra, Evers v. Buxbaum, supra, and other decisions, and thereby 


committed reversible error. 


WH. The District Court erred in ignoring and thereby rejecting 
Plaintiffs’ alternative claim for relief based upon violation 
by the defendants of pertinent sections of the District of 
Columbia Housing Code and other regulations specifically 
promulgated for the protection of public health and safety, 
the violation of which regulations proximately resulted in 
minor plaintiffs injuries 


In its Memorandum Opinion granting Defendants’ Motion for 

Summary Judgment, the District Court states: 
"The plaintiff claims to be entitled to recover 

damages on the theory of attractive nuisance" (J.A. 242), 

While this statement is correct as far as it goes, a reading of 
the Opinion reveals that the Court below ultimately decided the non- 
applicability of the doctrine of attractive nuisance and granted the 
defendants' Motion for Summary Judgment (J.A. 248). 
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No where in the Memorandum Opinion by the lower Court is there 
any reference or consideration whatever to the valid and appropriate 
alternative claims for relief based upon charged violations by the 
defendants of pertinent sections of the District of Columbia Housing Code, 
Health Regulations, Police Regulations, and District of Columbia Code, 
the violations of which regulations proximately resulted in the injuries 
which were sustained by the minor plaintiff herein. The pertinent 
regulations and laws will hereinafter be considered separately. 


The Housing Regulations of the District of Columbia were established 


and authorized by Commissioners Order dated August 11, 1955 pursuant 


to Congressional Authority. 


Section 2101 of these Regulations sets forth in clear and explicit 
language the evils sought to be corrected by these regulations and the 
objects sought to be attained: 


‘The Commissioners of the District of Columbia 
hereby find and declare that there exists residential 
buildings and areas within said District which are slums, 
or are otherwise blighted and that there are, in addition, 
other such buildings and areas within said District which 
are deteriorating and are in danger of becoming slums 
or otherwise blighted unless action is taken to prevent 
their further deterioration and decline." 


"The Commissioners further find and declare that 
such unfortunate conditions are due, among other 
circumstances, to certain conditions affecting such re- 
sidential buildings and such areas, among them being 
the following, delapidation, inadequate maintenance, ... 
and other insanitary or unsafe conditions." 


‘The Commissioners further find and declare that 
the aforesaid conditions, where they exist, and other 
conditions which contribute to or cause the deterioration 
of residential buildings and areas, are deleterious to the 
health, safety, welfare, and morals of the community and 
its inhabitants." 


"The Commissioners, accordingly, promulgate these 
regulations for the purpose of preserving and promoting 
the public health, safety, welfare, and morals" (J.A. 217). 
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Although, in the Court below, the defendants airily waived aside 
plaintiffs contentions of the applicability of the Housing Regulations, 
arguing that they applied only to dwellings, it is obvious, from a reading 


of the preamble, that these regulations are intended to apply to 
"residential buildings and areas". The phrase is repeatedly used in 
Section 2101 above quoted, setting forth the purpose of regulations 
(J.A. 217). 


Further clarification pointedly fixing the scope of these Regulations 
to include the one-story structure, subject of this claim, is the definition 
of the word "premises" as set forth in Section 1102 of these Regulations: 


't tPremises' means a building, together with any 
fences, walls, sheds, garages, or other accessory 
buildings appurtenant to such building and the area of 
land surrounding the building and actually or by legal 
construction forming one enclosure in which such 
building is located" (J.A. 216). 


Bearing in mind that premises 2413 Pennsylvania Avenue consisted 
of a five-story brick building, with store on the first floor and residential 
apartments above (J.A. 148, 149, 167, 168, 169), while the one-story 
brick structure, subject of this claim, was on the same lot on the L 
Street side, there would appear to be no question that the Housing 
Regulations are fully applicable to this instance. 


Further clarification as to the purpose of these regulations is 
set forth in the Preamble to Article 250 which deals with "Maintenance 
and Repair" in Section 2501: 


"Every building housing one or more habitations 
shall be maintained and kept in repair so as to provide 
decent living accommodations for the occupants. This 
part of this Code contemplates more than mere basic 
repairs and maintenance to keep out the elements; its 
purpose is to include repairs and maintenance designed 
2 make > building or neighborhood healthy and safe." 

J.A. 218). 
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The foregoing quotations from Definitions and Preamble, clearly 
enunciate the purport and intent of these regulations. As has been stated 
by Prosser on Torts (1955 Edition, Pg. 156): : 


"The purpose of the legislation is, of course, 2 
matter of interpretation of its terms in the light of 
the evil to be remedied. The title, The Provisions 
Made and the Language Used, may indicate the object 
to be accomplished... ." 


Section 2601 of the Housing Code clearly places upon the owner 
the responsibility for maintenance and care in instances where the 
property is vacant: 


"In those portions of such premises which are 
vacant, used as a common space or are not under: the 
exclusive control of a tenant, the owners or licensee 
shall be responsible for the observance of the pro- 
visions of this part." (J.A. 218). 


Section 2602.5 reads as follows: 
"Other portions of said premises not speci ‘ically 


listed above shall be kept clean and in a safe and sanitar 
condition."" (Underlining added) (J.A. 218). 


Chapter 3 of the Housing Regulations deals with multiple dwellings 


including rooming houses and apartment houses. Section 3206 reflects 
regulations which show concern for the elimination of dangerous and 


unsafe refuse from areas of private premises not under the exclusive 


control of the tenant: 
Section 3206 - Combustible Refuse and Debris. 


Section 3206.1 - "It shall be the duty of the operator 
to maintain the premises, excepting those portions under 
the exclusive control of the tenant or tenants thereof, free 
from combustible refuse and debris, accumulated grease 
or oil spillage!’ (J.A. 219). 


Section 3206.2 - "The operator or any tenant shall 
not permit the accumulation of rags, waste paper, broken 
furniture, or any combustible junk in any portions of the 
premises under his respective control." (J.A. 219). 


It is respectfully urged that the factual allegations set forth in 
Argument Two hereinbefore detailed and adopted here by reference 
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make out a prima facie case of violation of District of Columbia Housing 
Regulations of a flagrant nature. 


The public purpose of these regulations is patent and clear beyond 
question. As stated therein, they are enacted for the purpose of: 


'. . . preserving and promoting the public health, 
safety, welfare and morals." (J.A. 217). 


They were designed to stop the spread of slums and neglect of 
residential areas within the District, with resulting blight to property 
and humanity. One need not be a sociologist to have some awareness of 
the delinquency, crime, danger, and violence which breeds and flourishes 
in blighted areas. 


The minor plaintiff was a resident of such an area and the defendants 
were flagrantly guilty of violation of these regulations, making possible 
by their neglect the existence of that which the District Housing 
Regulations were specifically enacted to prevent, a breeding ground for 
crime, disease, violence, and an assault on public health, safety, welfare, 
and morals. Certainly, the occupancy of the structure by a gang of 
young thieves, by drunks, delinquents, and vagabonds, furnishes a classical 
example of the evils attendent upon the neglect of premises covered by 


these Regulations. 


In this manner, the minor plaintiff establishes his relationship to 
the statutes, as referred to by this Court in the decision of Richardson v. 
Gregory, 108 U.S. App. D.C. 263, 281 F. 2nd 626 (1960) in which the 
Court says: 


“Occasionally, however, legislative action fashions 
applicable standards of conduct which themselves fix the 
duty of care required. Failure to meet these community 
standards stamps the offender, "Negligent" i.e., Failing to 
exercise that degree of care necessary in the particular 
situation. From these considerations flows the general 
rule that where a particular statutory or regulatory 
standard is enacted to protect persons in the plaintiff's 
position or to prevent the type of accident that occurred, 
and the plaintiff can establish his relationship to the 
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statute, unexplained violation of that standard renders 

the defendant negligent as a matter of law." 

The opinion of the Court below is completely silent with respect 
to the plaintiffs’ arguments as above cited. They are neither accepted 
nor referred to in any language of the Court nor is any ruling made on 
the Arguments as above cited. : 


It is respectfully urged that the lower Court erred in this regard. 
The Appellant respectfully contends that the minor plaintiff was properly 
entitled to invoke these regulations and that this was a subject for a 


Jury consideration. 


As was stated by this Honorable Court in the case of Whetzel v. 


Jess Fisher Management Company, 108 U.S. App. D.C. 385, 
"Our law is clearly moving in the direction of 
leaving more and more of the questions of negligence 
as derived from statutory standards for the Jury 'to 
consider." 


Insofar as knowledge on the part of the possessor of property is 


concerned respecting violation of regulations, this Court has ruled 
specifically on two recent occasions. : 


In the Whetzel case, supra, this Court has said: » 


"We think actual knowledge is not required for 
liability; it is enough if, in the exercise of reasonable 
care, Appellee should have known that the conditions 
of the ceiling violated the standard of the Housing Code." 
Prosser Torts 6, 1955 


“We cannot say that upon a trial, a Jury could not 
reasonably find that the Appellee should have known the 
condition of the ceiling.” 


In the case of Dixon v. National Bank of Washington, No. 16285, 
decided November 30, 1961, this Court stated: 


“The owner of a habitation, subject to the Housing 
Regulations, should not be able to shield himself from 
liability for violation of the Regulations by failing to 
inspect the property or to ascertain its condition during 
a period of time such as is here involved." 
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The Appellant therefore strongly urges that in light of the facts 
of this case, the Regulations quoted and the decisions of this Honorable 
Court, substantial error was committed by the lower Court in this 
instance. 


The Plaintiff below also urged the violation by the Defendants of 
Section 5-504 of the District of Columbia Code, 1951 Edition (J.A. 221, 
222). 


The pertinent portion of this Section of the Code reads as follows: 


"The existence on any lot or parcel of land, in 
the District of Columbia, of any uncovered well, cystern, 
dangerous hole, excavation, or of any abandoned vehicles 
of any description or parts thereof, miscellaneous materials 
or debris of any kind, including substances that have accum~- 
ulated as the result of repairs to yards or any building 
operations, insofar as they affect the public health, comfort, 
safety, and welfare, is hereby declared a nuisance, dangerous 
to life and limb, and any person, corporation, partnership, 
syndicate or company owning a lot or parcel of land in said 
District on which such a nuisance exists, who shall neglect 
or refuse to abate the same to the satisfaction of the 
Commissioners of the District of Columbia, after five 
days notice from them to do so, shall, on conviction in 
the Police Court be punished by a fine of not exceeding 
$50.00 for each and every day said person, corporation, 
partnership, or syndicate. fails to comply with such 
notice. . .” (Underlining added) (J.A. 221, 222). 


It is interesting and important to note that under the above provisions 
of the District of Columbia Code the mere existence of any of the con- 
ditions specified insofar as they affect health, comfort, safety, and welfare, 


are declared to be a public nuisance, per sé. 


There can be little doubt that the condition of the structure and 
conduct of the defendants in the instant case constituted a violation of 
this Section of the District of Columbia Code, and that the minor plaintiff 
as a member of the public thereby affected, is entitled to seek relief 
for this violation. In the case of District of Columbia v. Totten, 55 U.S. 
App. D.C. 312, this Honorable Court stated as follows: 


"Private nuisance may still remain such, though 

it affects a number of individuals, and acts which create 

a public nuisance and also cause private and s ecial 

injury to_an individual are actionable at suit of latter." 

(Underlining added) 

It is therefore respectfully urged that by virtue, not only of the 
Housing Regulations quoted above, but the foregoing statutes, that the 
minor plaintiff has status to seek relief from the defendants for the 
injuries sustained as the result of their violation of Housing 


Regulations, Police Regulations and D.C. Code Provisions. 


Other Regulations offered in evidence by the Appellants included 
Regulations concerning the Use and Occupancy of Buildings and Grounds, 
being Regulations under the jurisdiction of the Health Department enacted 
April 22, 1897 and amended on numerous occasions up to and including 
September 18, 1952. It is respectfully submitted that the violation by 
the defendants of Section 6, 8, 9, and 11 (J.A. 222, 223), further establish 
a basis under these regulations for claim by the minor plaintiff. 


Accordingly, Appellants urge this Court that manifest and substantial 


error was committed by the Court below. 


The District Court erred in ignoring and thereby rejecting 
Plaintiffs’ additional charge of negligence on the part of 
the defendants, as possessors of land, in that they did 
negligently breach their obligations and duties to 
licensees, such breach proximately causing minor plain- 


tiff's injuries 

Quite aside and apart from the unique doctrine applicable to 
children of tender years, is the great body of law which has grown up 
to delineate the obligation of landowners to licensees. : There can be 
little question that by usage and conduct, implied permission to use land 
may be granted to persons who might normally not be entitled to the 
same, thereby creating in such persons, whether child or adult, at the 


very least the status of a "gratuitous licensee" or even a “licensee by 


invitation." 
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In the Restatement of Law, Chapter 13, Torts, Liability for 
Conditions and Use of Land, Sec. 329 (b) headed "'Toleration and Per- 
mission" it is stated: 


“The word permission indicates that the possessor's 
conduct is such as to give others reason to believe that he 
consents to their entering the land if they desire to do so. 

A mere failure to object to another's entry may be sufficient 
manifestation of consent thereto if the possessor knows of 
the other's intention to enter and has reason to believe that 
his objection is likely to be effective in preventing the other 
from entering." 


This doctrine, that habitual acquiescence to trespass may constitute 
a license, has been followed by many Courts; thus, in the case of Lyshak v. 


City of Detroit, supra, the Court says: 
"Thus, in some Courts approving the result of the 
Sioux City case supra, the trespassing child became an 
"invitee" to whom a duty of care was owed... or if the 
trespassers were sufficiently frequent and notorious, an 
implied "license" might be found." 


In the case of Wytupeck v. Camden, 136 Atl. 2d 887, the Court said: 


"Where trespass upon land is foreseeable and 

condition involves unreasonable risk of death or serious 

bodily harm to trespassing child or children, possessor 

of land is liable, since habitual acquiescence in tres- 

passes may well constitute a license and tolerance may 

be so pronounced as to be tantamount to permission." 

In the case of Firfer v. United States, 93 U.S. App. D.C. 216, 208 
F. 2d 524 (1953), this Court dealt in great detail with the duties owed to 


various entrants of land. 


The Appellants respectfully contend that under the interpretation of 
the Firfer case and other cited cases, and in consideration of the un- 
restricted, longstanding and permissive use made of these premises by 
every type of person and child over a period of years, the users of this 
one story structure may fairly be classified as licensees by invitation. 
Under the Firfer decision the duty owed to a licensee by invitation is as 
follows: 
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"Hf the licensee, by direct or implied invitation is 
within the scope and the chronological limits of the 
invitation he may expect the owner and his agents: to 
exercise reasonable and ordinary care and to provide 
reasonably safe premises." Gleason v. Academy of the 
Holy Cross, 83 U.S. App. D.C. 253, 168 F. 2d_561; 
Restatement of Torts Par. 342 (1934), and he may hold 
the owner liable for injuries resulting from active 


negligence. Radio Cab v. Houser, 76 U.S. App. D.C. 35, 
138 F. 2d 604." . 
Even if a bare licensee, the owner owes a duty to refrain from 
wanton negligence, and not knowingly to permit the entrant to run upon 
a hidden peril 


Appellant urges that whether the lower Court considered the licensee 
occupants and users of the one story structure to be licensees by invita- 
tion or bare licensees, the gross negligence reflected on the part of the 
defendants herein precluded the lower Court from summary dismissal 
of this action, and raised an issue as to whether there was in fact a 
violation of the degree of duty chargeable to the defendants below as 


respects licensees. 


As the Court stated in the Gleason case, supra, quoting from 
Recreation Centre Corp. v. Zimmerman, 172 Md. 309, 191 A, 233: 


"If it could be found that (the step) was a danger 
which the careful visitor might not discover, and that 
the proprietor should have realized the fact, the Court 
could not rule as a matter of law either that there was 
no breach of duty by the proprietor, or that there was 
contributory negligence or an assumption of risk by the 
visitor." 


The Trial Court erred in failing to consider, rule upon, 
or grant Motion by Plaintiffs below to Stay or Vacate 


Order for Summary Judgment and for Rehearing 


On November 20, 1961, the Trial Court filed a Memorandum 
Opinion in which the defendants' Motion for Summary Judgment was 
granted (J.A. 2). On November 25, 1961, Plaintiffs below filed a Motion 
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to Stay or Vacate Order for Summary Judgment and for Re-Hearing 

(J.A. 2). This Motion was based, inter alia, upon an affidavit by a Police 
Officer, Charles Ralls (J.A. 255, 256), which certified that on not less 
than two occasions he had notified the defendant, Fred Smith and Company, 
directly, of the hazardous condition which existed in and about the subject 
premises in which the flare was later found, such notification having 
occurred a substantial period of time prior to the time that the minor 
plaintiff sustained his injuries (J.A. 255, 256). 


On November 28, 1961, the Trial Court signed an Order granting 
Defendants’ Motion for Summary Judgment, which Order was filed on 
November 29, 1961 (J.A. 2). On December 1, 1961, Plaintiffs below 
filed a Motion to Re-Consider the Trial Court's Order Granting Summary 
Judgment, which Motion was denied on December 11, 1961 (J.A. 2). 
However, at no time did the Trial Court rule on the Motion to Stay or 


Vacate Entry of Order for Summary Judgment or for Re-Hearing (J.A. 2). 


Since the Trial Court had premised its finding in favor of the 
defendants on the Motion for Summary Judgment in great measure upon 
the contention that the Defendant had no knowledge of the existence of a 
dangerous instrumentality upon the premises, it is respectfully urged 
that the affidavit of the Police Officer served to supply the adequate 
evidence of knowledge and that the Trial Court erred in failing to rule 
upon and to grant the Plaintiffs’ Motion to Stay or Vacate Order for 
Summary Judgment and for Re-Hearing. Neither of these Motions was 


ever ruled upon. 


Accordingly, Appellants urge that the Court below erred in failing 
to Stay, Vacate, or Grant a Re-Hearing on the Motion for Summary 
Judgment. 


CONCLUSION 


Throughout this case the question consistently remains whether 
in light of all of the facts, the defendants knew or should have known of 
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the inherently dangerous condition of the subject premises, the potential 
for harm, and whether their utter negligence, under any of the theories 
of Plaintiffs’ case, was a proximate cause of the injuries complained of. 


The facts of this case are both strange and fascinating and 
ultimately tragic. | 


The defendants are worldly, knowledgeable, and experienced 
bankers, trustees, landowners and agents, whose expertness at their 
calling is both a representation and an expectation. There is reflected 
from the record compelling evidence of neglect of duty’ and obligation 
to person and public, which must be considered gross in the extreme 
in light of all of the circumstances here involved, and which inexorably 
led to the tragedy of Charlie McGettigan. 3 


The Plaintiff, a child of tender years, who like his brother John, 
and all children, lived in the fantasy land which is childhood, was 
endowed with the natural curiosities and beguiled by the utter simplicities 
of strange and familiar crowded city places. Sorrowfully, he became 
the victim of an artificial, man-made danger, more deadly than any 
that nature had devised for his rural brethren. : 


For all of the reasons and assignments of error charged to the 
lower Court, it is respectfully urged that the judgment, granting summary 
judgment to the defendants, National Bank of Washington and Fred Smith 
and Company, be reversed, and Plaintiffs granted a trial. 

Respectfully submitted, 


HARRY W. GOLDBERG 


MORRIS ALTMAN: 


JOSEPH GELB 


MAX M. GOLDBERG 


1511 K Street, N.W., 
Washington 5, D.C. 


Attorneys for Appellants 


BRIEF FOR APPELLEES 


A OO LN I I LE I IE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,904 


GERTRUDE McGETTIGAN, et al., 
Appellants, 


NATIONAL BANK OF WASHINGTON, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United S Sistes Rock t of Appeals 


rouit 


PAUL R. CONNOLLY 


Ou, 2 1962 
JAMES A. BELSON 


800 Colorado Bldg. 
Washington 5, D. C. 


Attorne or Appellees. 
HOGAN & HARTSON EL, te Kah nd 


Of Counsel 


(i) 


QUESTION PRESENTED 


Whether there is liability on the part of a landowner 
and property manager to a young boy who was burned by a 
flare under the following circumstances: 


The defendants were neither users nor storers of 
the flare or similar products. They did not know of its 
presence upon the property. The flare had been introduced 


on to the property at an unknown time by a person or 
persons unidentifiable. The flare was found amidst some 
trash in a closet in a brick shed on the property by the 
burned boy's brother who carried it home. The boy's 
mother discovered it and placed it in her own trash from 
which it was removed by the minor plaintiff. He broke the 
flare open, emptied its contents onto a piece of wax paper 
and ignited it with a match which he obtained from his 
kitchen. 


COUNTERSTATEMENT OF THE CASE 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I, 


The Doctrine of Attractive Nuisance is Not 
Applicable Because the Defendants Did Not Have 
Actual Knowledge of the Existence of the 
Dangerous Condition Herein Involved. Defendants 
Had No Duty to Inspect sah 


The Status of John McGettigan Upon the Property 
In Question Was that of dueepaeset> or at Most, 
That of "Bare Licensee" . 


The Activities of the Defendants Were Not the 
Proximate Cause of the Minor Plaintiff's Injury 


Defendants' Alleged Breach of Certain Regulatory 
And Statutory Provisions Does Not Afford Any 
Evidence of Negligence Because the Infant Plaintiff ' 
Was Not a Member of the Class of Persons Intended 
To be Protected by Those Provisions, the Injury 
Which Befell Him was Not the Type of Harm 
Contemplated by Them, and the Allegedly Violative | 
Behavior was Not the Proximate Cause of Injury | 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA : 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from the entry of a Summary Judgment, Rule 
56 F.R.C.P., in the District Court in a negligence action. After the 
commencement of the action both sides engaged in extensive discovery. 


As a consequence of several conferences an elaborate and detailed pre- 
trial order was entered carefully setting forth the facts and respective 
contentions of the parties. Briefs on the law were exchanged in 
accordance with the pretrial order. Thereafter in accordance with 
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Rule 9(h) of the Rules of the District Court, set forth in the margin, a 
statements were exchanged to determine if any genuine material issue 
of fact was in controversy. As a consequence the following uncon- 
tradicted facts were clearly established: 


On March 4, 1956, Charles McGettigan, aged nine, was badly 
burned when some powder which he had carefully piled on to a piece of 
wax paper ignited as he set fire to the paper with a lighted match 
(J.A. 57). Defendants” have no independent knowledge of the occurrence. 
It was not until September 26, 1957, that Fred A. Smith Company was 
first notified that this action posed any threat to that company or to the 
National Bank of Washington, which owned the real estate involved in 
the plaintiffs" theory of liability. (J.A..120), All of the operative facts 
surrounding the accident have come from the minor plaintiff, his mother 
or his two brothers. From their testimony it would appear that the 
sequence of facts is as follows: 


On Saturday, March 3, 1956, John McGettigan wandered along L 
Street, N.W., immediately behind premises 2413 Pennsylvania Avenue, 


(h) MOTIONS FOR SUMMARY JUDGMENT. In addition to the points and 
authorities required by part (b) of this Rule there shall be served and filed with 
each motion for summary judgment pursuant to Rule 56 of the Federal Rules of 
Civil Procedure a statement of the material facts as to which the moving party 
contends there is no genuine issue. 


Any party opposing the motion, may, not later than three days prior to the 
hearing, serve and file a concise "statement of genuine issues" setting forth all 
material facts as to which it is contended there exists a genuine issue necessary 
to be litigated. 


In determining any motion for summary judgment, the court may assume 
that the facts as claimed by the moving party are admitted to exist without 
controversy except as and to the extent that such facts are asserted to be 
actually in good faith controverted in a statement filed in opposition to the 
motion. 


2 Appellants will be referred to herein as plaintiffs, appellees as 
defendants. 
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N.W. There existed at that time a brick shed which had wooden doors 
on it and which, at the time, had one door missing and was easily 
entered. This shed had been frequented in the past by the neighborhood 
drunks and bums, who used to congregate there and do their drinking 
and engage in other activities away from the public eye. Neighborhood 
children would sometimes play there (Pretrial Exh. A; J .A. 20). The 
shed collected "trash, dirt, bottles, cans, paper, things like that, 
rubbish" (J.A. 42) and, as John McGettigan described it, "we [young 
boys] used to just go there and break bottles . . . we used to come in 
there a lot and sit down when it was summertime and we thought that 
would be a nice place to cool off" (J.A. 44). 


On the particular day in question, having entered the shed, John 
broke some bottles, kicked beer cans and debris about, ‘and in the 
bottom of a closet, in the course of dislodging trash with his feet, he 
uncovered a cylindrical object (J.A. 40-42, 43-46), This object was 
described as being covered with a brownish-gray paper, something like 
wrapping paper, about one to one and one-half feet to three feet long 
and one and one-half to two inches in diameter (J.A. 40). The ends of 
the cylinder were closed "like papers tucked in" (J.A. 45). He picked 
it up and leaving the shed used it as a bat (J.A. 46, 55) hitting rocks 
and boxes with it. He said it had some writing on it but he did not 
remember what it said. "I couldn't read it, it was small and kind of 
dirty" (J.A. 46). Examination of the object showed that it was man- 
ufactured by "Hitt Fireworks Co." (J.A. 105-106). When produced at 
the hearing below the flare (Defendants' Exhibits 1-A and 1-B to the 
Deposition of a Police Property Clerk, Earl D. Fox, Jr.; J.A. 91) was 
seen to bear a partially obliterated label. Among the legible words 
were "caution", and "NEVER hold flare pointing [illegible] as the 
rising heat may explode [illegible] -are." Also on the flare were the 


words "Do not use a flare that ha-[illegible] - an broken or damaged." 


John McGettigan persistently stated that he did not know what 
the object was. From his testimony it is clear that he wandered into 
the shed merely out of prior habit to while away some time, kicking 
trash about and otherwise being slightly destructive and discom- 
modious. The flare had not been readily apparent, even from inside 
the shed, and was discovered only after a considerable amount of 
trash had been dislodged over the top of it (J.A. 44). 


In answer to the inquiry, "Had you ever seen this before?", he 
replied: "Oh, I saw what I thought was something like it before, but 
it was . . . L saw it before, but I didn't know what it was...I thought 
it was some kind of pipe or cable or something like that... I think 
it was cardboard, I think, but all the times I was in there, I didn't 
really want to pick it up. I didn't know what it was. I just glanced at 
it a few times when I was in there. I was in there a lot" (J.A. 47). 


He said he thought it was the same object he had previously seen (J.A. 


48). Upon being pressed, he said that he had no doubt that it was the 
same (J.A. 49), and then he said, "I was in there a lot and I kicked 
things around and broke bottles and I had seen this thing just at a 
glance and I told you I thought it was a pipe or something like that" 
(J.A. 50). And he further stated "I had seen it in there before, but I 
didn't go right after it. It wouldn't be something you would be right 
away attracted to, till the day I kicked it" (J.A. 50). 


When John McGettigan arrived home with the flare, according 
to his older brother Patrick, aged 15, John bothered Patrick with it 
so Patrick took it away from John and gave it to his mother (J.A. 
179). Although to Patrick the cylinder seemed to have contents, he 
was not inquisitive enough, according to his testimony, to find out 
what might be inside (J.A. 179, 180). According to Patrick he did 
not recognize that any danger inhered in the article (J.A. 180, 181). 
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The mother said she had slept most of Saturday, March 3rd, 
and first saw the flare about six o'clock in the evening, "so, this thing 
was lying around in the kitchen and Johnnie had been playing with it 
and Pat, ard I just put it in the paper bag outside the door which ! 
keep handy .. ." (J.A. 11). Describing the object she said it "looked 
like a container that maps and calendars come in. It was kind of 
haxi colored" (J.A. 11). "I didn't take so much notice of it, because 
it was something that was cluttering the place up and I picked it up 
and put it in the trash" (J.A. 12). She didn't notice any writing or 
marking on the object. "It was just another piece of trash so far as 
I was concerned and I put it out in the bag and I didn't think it was 
anything dangerous" (J.A. 12). 


The following day, March 4, 1956, everyone was out of the house 


except the mother and Charles (J.A. 13). She was working upstairs. 
When she came down she noticed that Charles had gotten the flare 
out of the trash bag and had broken it up. The contents were spilled 
(J.A. 13). ‘The contents "looked like sand to me, sir" (J.A. 13, 14). 
She persistently refused to describe its color, other than it appeared 
to be sand (J.A. 14). Since Charles was obviously making a mess, 
she ordered him to sweep it up and she left to return upstairs (J.A. 
14), although in the process of sweeping Charles had gotten the 
material all over himself (J.A. 14). ". . . [Next thing I heard was 
this terrible explosion and then I heard Charlie scream and I came 
down and Charlie was just afire from head to toe" (J. A. 14). When 
asked "Did he have any matches?" she replied "I don't leave any 
matches around the house, sir. I don't know how he lit it, where he 
got the light from; whether he got it from the water heater. Iam 
careful not to leave matches around . . . where the kids could get 
them" (J.A. 15). She was asked if she had problems with Charles 
playing with matches and she replied "Well, I think all boys are 
inclined to strike matches if they are left lying around," For that 
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reason she Said she tried to be careful to keep matches out of the 
reach of the boys (J.A. 34). She said that she subsequently asked 
Charles how he got the fire started and he said “he lit it with a 
match" (J.A. 38). 


Charles succinctly described how the accident happened: "T 
broke a flare open and I dumped the powder out on the steps and my 
mother told me to sweep it up and I swept it up and put it on a piece 


of wax paper and it blew up when I lit the wax paper" (J.A. 57). He 


stated that he had gotten the flare out of the trash bag where his 
mother had put it (J.A. 59). Johnnie had shown him the flare when 
he brought it home the day before and told him that he had gotten it 
"from the old shack across from the hospital grounds" (J.A. 89). 
Although Charles had many times played in the shed, he had never 
seen the flare there (J.A. 58). 


When Charles first retrieved the flare from the trash, he got 
a screw driver and broke it open. "I thought there was something in 
there to play with or something like that" (J.A. 59). He broke a hole 
in the middle of the flare with the screw driver and "kept knocking 
it’ (J.A. 59). He then poured the powder out on to the steps (J.A. 59). 
The powder was gray. It "kind of" looked the same as powder inside 
caps or fireworks (J.A. 59). He got a piece of wax paper nearby 
(J.A. 60) and obtained a pack of matches from the kitchen stove 
(J.A. 60). Q. "Did you think that this powder was going to light up?" 
A. ‘Something like that, yes; sparkle." Q. "So you thought it was 
like the powder you had seen in caps?" A. "Yes." (J.A. 60). "There 
was a little piece of paper showing and I buried it in the stuff and had 
a little bit showing” (J.A. 61). When he touched the match to the 
paper "it just blew up” (J.A. 61). He was covered with flames from 
head to food (J.A. 61) and as a consequence received the severe 
burns for which he seeks damages in this action. 


7 


Plaintiffs would suggest in their brief that the deposition of 
Leslie E. O'Neal, Jr., a convict, to some degree indicates the source 
of the flare (Plaintiffs' brief, p. 17). The suggestion is misleading. 
O'Neal testified positively that being the come of his group he was 
aware of any and all flare-stealing activities conducted by his com- 
rades (J.A. 100, 101); all the flares they took were lit or thrown in 
the river (J.A. 102, 103); the flares remained near the river and 
no flare was ever in or near the premises 2413 Pennsylvania 
Avenue (J.A. 103); the flares which O'Neal had used by the river 
were much smaller than the flare here in question, and they did 
not bear the label Hitt Fireworks, Seattle, Washington" (J.A. 105, 
106). No suggestion is made that either defendant was aware of 
the O'Neal gang's waterfront flare activity. 


As disclosed by the answers of both defendants to plaintiffs’ 
interrogatories these premises were owned by defendant National 
Bank of Washington as trustee of the Estate of Katie F. Lannon 
(J.A. 83, 114-116). They were placed under the management of 
the defendant Fred A. Smith Co. (J.A. 112, 122). The premises 
were suitable for use by three residential tenants and one business 
tenant (J.A. 84, 112). There was no known occupancy of the 
garage at the rear of the premises from October 1, 1948 to 
November 1, 1956 (J.A. 117, 118). None of the business occupants 
of premises 2413 Pennsylvania Avenue, N. W., would have occasion 
in the normal course of their business to handle such an instru- 
mentality as a flare (J.A. 117, 118). The defendant Fred A. 
Smith Co. regularly provided trash removal services. from these 
premises under agreement with the B. & H. Trash Service (J.A. 
120). Neither defendant had any knowledge or any reason to 
suspect such an instrumentality as the flare involved in this case 


was anywhere upon these premises (J.A. 117, 165-166, 226). 
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Plaintiffs were unable at pretrial "to state who brought the flare 
in question onto the subject premises" (Pretrial Order, p. 4; J.A. 200). 
Plaintiffs made no showing that any affirmative invitation was extended 
to John McGettigan to come upon the premises. 


It was upon the facts as fully developed through the taking of nine 
depositions, the answering by defendants of over seventy interrogatories, 
and the formulating of factual issues at pretrial that this case came on 
for argument upon defendants’ motion for summary judgment. On 
November 20, 1961, the Court below granted defendants' motion for 
summary judgment. An appropriate order to that effect was signed 
on November 28 and filed on November 29, 1961 (J.A. 257). In the 
meantime, on November 25, 1961, plaintiffs filed a motion to stay or 
vacate the summary judgment order and for a rehearing (J.A. 251). 

To it plaintiffs attached the affidavit of a police officer, Charles H. 
Ralls }(J.A. 255). On November 30, 1961, the court below denied plain- 
tiffs' motion and instructed counsel to submit an appropriate order. 

On December 1, 1961, plaintiffs filed another motion to reconsider 
(J.A. 258). On December 11, 1961, an appropriate order was signed by 
the court below and entered upon the docket denying plaintiffs' motion 
of November 25 (J.A. 260). On December 12, 1961, an appropriate order 
was signed and entered on the docket denying plaintiffs’ second motion 
(J.A. 260). The plaintiffs contend in their brief, p. 35 et seq., that the 
court below never ruled on its motion of November 25 to stay or vacate 
entry of order for summary judgment or for rehearing. That statement 


1 That affidavit was not furnished the court below prior to the hearing upon 
defendants’ motion for summary judgment as required by Rule 56(c) F.R.C.P. 
and Rule 9(h) of the court below. Accordingly, it is not entitled to consideration 
in connection with the propriety of granting that motion. At most it is entitled 
to be considered on the question whether the court below should have relieved 
plaintiffs from the order under 60(b)(2), F.R.C.P., (newly discovered evidence). 
The point is academic, however, since Officer Ralls’ affidavit does not suggest 
that defendants had actual knowledge of the instrumentality here involved. 

See Argument I, below. 
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is incorrect inasmuch as the Court on November 30, 1961 denied that 
motion and instructed counsel to submit an order which was signed and 
the appropriate docket entry made on December 11, 1961. This appeal 
followed. | 


SUMMARY OF ARGUMENT 


1. The words “attractive nuisance" designate the legal theory 


under which a possessor of land may be held liable for harm occasioned 
a trespassing child by a highly dangerous artificial condition on the 
land. This Court has subscribed to that doctrine in cases where 
children have actually been attracted onto land. Eastburn v. Levin, 72 
U.S. App. D.C. 190, 113 F.2d 176 (1940). Since the flare here involved 
was not attractive to John McGettigan, either before or after his entry 
on the land, the traditional doctrine of attractive nuisance, as adopted 

in this jurisdiction, is not applicable to this case. Even when stated in 
its broadest and most liberal terms the doctrine does not extend to 
conditions or instrumentalities of which the possessor of the land did 
not have actual knowledge. RESTATEMENT (SECOND), TORTS, 

§ 339 (Tentative Draft No. 5, 1960) and accompanying Note to Institute, 
paragraph 3, p. 76. A corollary of the requirement of actual knowledge 
is the proposition that the possessor of land has, under the attractive 
nuisance doctrine, no duty to inspect his premises to discover dangerous 
conditions of which he neither knows nor has reason to know. The 
highest courts of Connecticut, New York, New Jersey, Pennsylvania and 
Kentucky have recognized one or both of those two principles. No 
jurisdiction has held otherwise. Had the trial court refused or failed to 
require of plaintiffs a showing of actual knowledge, its action would have 
been without legal precedent. Since the plaintiffs failed completely to 
show actual knowledge on the part of defendants, their case was fatally 
defective and could not go to the jury on the theory of attractive nuisance. 
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2. The status of John McGettigan, brother of the infant plaintiff, 
on the defendants’ premises was that of trespasser, or, at the very 
most, that of bare licensee. Plaintiffs claim that he was there by the 
sufferance or acquiescence of defendants. If so, he was a bare licensee. 
Firfer v. United States, 93 U.S. App. D.C. 216, 219, 208 F.2d 524, 527 
(1953); Ford v. United States, 200 F.2d 272 (10th Cir. 1952). As such, 
he was not entitled to an inspection of the land by its possessors even 


for probable dangers. They are not liable for injuries resulting from 
conditions of which they did not have actual knowledge. RESTATEMENT, 
TORTS, § 342, 1934; Riebel v. Land Title Bank & Trust Co., 143 Pa. 
Super. 136, 17 A.2d 742 (1941). 


3. Defendants’ acts were not the proximate cause of the minor 
plaintiff's injuries. The mother of the infant plaintiff, a plaintiff her- 
self, committed intervening acts of negligence which insulated any prior 
wrongdoer from liability. She held in her hand the heavy hollow flare 
labeled "Hitt Fireworks Co.", and later saw her son, Charles, play with 
its contents, yet she took no steps to prevent his injury. Since she had 
complete control of the situation her actions served to cut off defen- 
dants' liability. RESTATEMENT (SECOND), TORTS, 8 452 (Tentative 
Draft No. 7, 1962), and Comment f., Illustration 2 thereof. Pittsburgh 
Reduction Co., v. Horton, 87 Ark. 576, 117 S.W. 647 (1908). Furthermore, 
the injury which befell Charles McGettigan was a remote, improbable, 
and unforeseeable result, if indeed it was a result, of defendants’ be- 
havior. An accumulation of trash will not ordinarily produce injuries 
of the nature suffered by Charles McGettigan. Therefore, defendants 
are not legally liable for the harm suffered by plaintiff. Hale v. 
Crestline Realty, Inc., 148 Conn. 643, 173 A.2d 500 (1961); Jamieson v. 
Woodward & Lothrop, 101 U.S. App. D.C. 32, 38, 247 F.2d 23, 29 (1957); 
Palsgraf v. Long Island RR., 248 N.Y. 339, 162 N.E. 99, 59 A.L.R. 1253 
(1928). 
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4, The numerous regulations and the statute of which plaintiffs 
claim violation have no bearing upon the case at bar. Their failure to 
establish even one of three prerequisites to civil liability for violation 
of a regulation or statute is fatal to the claim. In the first place, 

John McGettigan, as a trespasser or bare licensee on the defendants’ 
property, was not a member of a class intended to be protected by any 
of the cited provisions. Richardson v. Gregory, 108 U.S. App. D.C. 263, 
266, 281 F.2d 626, 629 (1960). Secondly, Charles McGettigan's injury 
was not of the type intended to be prevented by any statute or ordinance 
put forth by plaintiffs. Gorris v. Scott, L.R. 9 Ex. 125 (1874). Thirdly, 
plaintiffs have failed to show the relationship of proximate cause between 
alleged violations involving a dirty shed and the harm which resulted to 
Charles McGettigan. Whetzel v. Jess Fisher Management Co., 108 U.S. 
App. D.C. 385, 388, 282 F.2d 943, 946 (1960). Accordingly, any alleged 
violations of the provisions cited by plaintiffs do not provide evidence of 


negligence. 


ARGUMENT 


I 


THE DOCTRINE OF ATTRACTIVE NUISANCE IS NOT 
APPLICABLE BECAUSE THE DEFENDANTS DID NOT 
HAVE ACTUAL KNOWLEDGE OF THE EXISTENCE OF 
THE DANGEROUS CONDITION HEREIN INVOLVED. | 
DEFENDANTS HAD NO DUTY TO INSPECT. 


The plaintiffs’ primary theory of liability has been attractive 
nuisance. That doctrine does not apply to this case. Plaintiffs lack any 
evidence that defendants had actual knowledge of the dangerous condition 
which eventually injured Charles McGettigan. Defendants were, asa 
matter of law, under no duty to inspect their premises to ascertain 
whether any condition or substance thereon constituted an attractive 


nuisance. Since actual knowledge is a universally recognized pre- 
requisite to attractive nuisance liability, plaintiffs cannot prevail under 
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that theory. Neither the defendants nor their tenants were users or 
storers of explosives or similar devices. Accordingly, they are not 
subject to strict liability. 


"Attractive nuisance" is the quaint but misleading popular name 
for the legal theories under which a possessor of land may be held 
liable for harm occasioned a trespassing child by a highly dangerous 
artificial condition on the land. The doctrine has gained acceptance in 
the District of Columbia. In Best v. District of Columbia, 291 U.S. 411 
(1934), it was held that a cause of action arose where a five-year old 
boy was attracted by sandpiles onto the private wharf of the municipality 
where he fell through a hole in the wooden planking into the water and 
was drowned. The Supreme Court quoted with approval at p. 419 its 
earlier words in the case of United Zinc Co., v. Britt, 258 U.S. 268 
(1922) that 

"knowingly to establish and expose, unfenced, to children 

of any age when they follow a bait as mechanically as a 

fish, something that is certain to attract them, has the 

legal effect of an invitation to them although not to an 

adult." (Emphasis supplied). 

Best was followed in Eastburn v. Levin, 72 U.S. App. D.C. 190, 
113 F.2d 176 (1940). There again emphasis was placed on the attract- 
iveness of the condition which induced a child to trespass, in that case 
a junk yard containing old automobiles. Under District of Columbia 
precedents, defendants here are not liable because John McGettigan 
was not attracted to the item in question. To the contrary, he said he 
found it unattractive, had ignored it on previous visits, and finally 
picked it up only after kicking other materials from on top of it in the 
closet where it lay. (J.A. 41-47, 50). 


=2 Cf. RESTATEMENT, TORTS, § 523 (1934); Crump v- Browning, 110 A.2d 
695 (D.C. Mun. App. 1955). However, even one who uses or stores explosives 
in connection with some phases of his activities is not liable to a child who 
acquired an explosive from a place where the user did not put it and did not 
know of its presence. Gralka v. Worth Bros. Co., 245 Pa. 467, 91 Atl. 860 (1914); 
Travell v. Bannerman, 174 N.Y. 47, 66 N.E. 583 (1903). See also 35 Corpus 
Juris Secundum, Explosives, § 5 (1960). 
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Defendants recognize, however, that the modern tendency in other 
jurisdictions has been to look beyond the question of attractiveness. It 
was, after all, a mere device to circumvent the trespasser status of 
the child. Defendants prefer to brief these newer developments of the 


law fully since they have everywhere included definite limitations which 


preclude liability here. 


Recent cases have viewed the problem realistically in terms of 
the foreseeability of the particular type of harm which befell the child. 
The American Law Institute has taken the lead in giving this doctrine, 
once considered maverick, its proper place in the general field of 
negligence. Indeed the best and most modern statement of this liberal 
doctrine is to be found in Tentative Draft No. 5 of the RESTATEMENT 
(SECOND), TORTS, § 339 (1960): : 


"§ 339. Conditions Highly Dangerous to Trespassing Children. 


"A possessor of land is subject to liability for 
physical harm to children trespassing thereon caused 
by a structure or other artificial condition upon the land, 
if 


"(a) the place where the condition exists is one 
upon which the possessor knows or has 
reason to know that children are likely to 
trespass, and 


the condition is one of which the possessor 
knows or has reason to know and which he 
realizes or should realize will involve an 
unreasonable risk of death or serious bodily 
harm to such children, and 


the children because of their youth do not 
discover the condition or realize the risk 
involved in inter-meddling in it or in coming 
within the area made dangerous by it, and 


the utility of the condition and the burden of 
eliminating the danger are slight as com- 
pared with the risk to children involved, and 


the possessor fails to exercise reasonable 
care to eliminate the danger or otherwise 
to protect the children." 
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While this Court has not specifically subscribed to this Restate- 
ment Section, the policy of relating tort liability to the foreseeability 
of the particular harm which ensued has been espoused. Jamieson v. 
Woodward & Lothrop, 101 U.S. App. D.C. 32, 38, 247 F.2d 23, 29, cert. 
denied, 355 U.S. 855 (1957). 


Two highly significant changes in the wording of 8 339 of the 1934 
RESTATEMENT have brought the above-quoted section into line with 
uniform court decisions. In subparagraphs (a) and (b), the words "knows 
or should know" which appeared in the old version have been changed to 
read "knows or has reason to know.’ To explain the change the Council 
to the American Law Institute states at page 76 of Tentative Draft No. 5, 


supra: 


"3, ‘Should know', in Clauses (a) and (b), is changed 
to "has reason to know.' As defined in § 12 of the Restate- 
ment, 'should know’ involves an obligation of reasonable 
care to investigate the facts, while 'has reason to know' 
means that he knows enough to infer that the fact exists, 
or to govern his conduct on the assumption that it exists. 


The decisions are unanimous to the effect that the 
possessor is under no duty to investigate to ascertain 
whether children are trespassing, or are likely to tres- 
pass. [Citing cases]. 


Nor is he under any duty to investigate to discover 

whether the condition exists, or whether it may be dan- 

gerous to children. [Citing cases]." 

While no District of Columbia case has undertaken to discuss at 
length the requirement of actual knowledge, the Supreme Court in Best v. 
District of Columbia, supra, 291 U.S. at 419, used the expression 
"knowingly to establish, etc." Without exception, the highest courts of 
those jurisdictions which have considered the necessity of actual know- 
ledge or construed § 339 in this regard have held that actual knowledge 
of the danger is essential to liability. The reasoning of the highest 
courts of New Jersey, Pennsylvania, Connecticut, Kentucky and New 
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York is so persuasive, their conclusions so uniform, and the absence 


of any contrary authority so complete, that for the court below not to 
have demanded a showing of actual knowledge would have been wholly 
without precedent. The rule that there is no duty to inspect is corol- 
lary to the requirement of actual knowledge, for if there were any 
general obligation to inspect in order to acquire knowledge, it would be 
impossible to assert that actual knowledge is a prerequisite to 
liability. 


Most recent among the cases examining this issue is Hale v. 
Crestline Realty, Inc., 148 Conn. 643, 173 A.2d 500 (1961). That case 
involved an undeveloped ten acre plot of land, containing a hollow 
where stood a large tree rigged up with spikes to form a ladder to a 
tree house. Children frequently played in and around the tree and swung 
from its limbs in rubber tires suspended by ropes. The tree was visible 
from the street and from a nearby housing development. The president 
of the defendant corporation which owned the land had been seen walking 
about the property and driving by it before the young plaintiff, an eight 
year old boy, fell from the tree and injured himself when his foot missed 
one of the spikes. The Supreme Court of Errors of Connecticut upheld 
the action of the trial court in granting the defendant a judgment N.O.V., 
and in its unanimous opinion stated, 173 A.2d at 502, 503: 

In this case there was no evidence to indicate that 

the defendant had any actual knowledge of the conditions 

which existed on and about the tree. The objects which 

had been attached or affixed to the tree had not been 

placed there by the defendant or its agents, and there is 

nothing to indicate that the company was aware of their 

existence. Nor was the defendant under any duty to in- 

spect the land to discover whether there was any condition 

on it which would be likely to harm trespassing children. 


Prosser, 'Trespassing Children,' 47 Calif. L. Rev. 427, 451; 
see McPheters v. Loomis, supra, 125 Conn. 531, 7 A.2d 440. 


1 Of the states listed, New York has recognized this requirement by a mere 
affirmance of a lower court. The others have done so in lengthy and well-reasoned 
opinions. 


Under such circumstances, the defendant can not be held to 

have maintained the conditions which existed on the tree at 

the time of the plaintiff's fall. The trial court was correct 

in ruling that there was no actionable negligence on the 

part of the defendant." 

The Supreme Court of New Jersey has had recent occasion to 
consider this question and has answered it with a holding which makes 
actual knowledge a prerequisite to liability for harm produced by a 
hazardous condition or instrument on the land. Simmel v. N.J. Coop. 
Co., 28 N.J. 1, 143 A.2d 521 (1958). There an infant, aged four, wandered 
onto a vacant lot, stumbled in some junk which was piled there, fell into 
a fire and was badly burned. The defendant had bought the lot some 
21 days before the accident but, for a considerable period of time, 
numerous persons including city garbage collectors had engaged in the 
practice of dumping refuse on the lot. Fires burned there frequently 
and children often played there. These were matters of common 
knowledge in the neighborhood. 


A verdict had been returned for the plaintiff but, since that verdict 
could have been based upon imputed rather than actual knowledge, the 
judgment was reversed. In discussing 8 339 of the RESTATEMENT, the 
Supreme Court of New Jersey observed, id. at 526: 


"Ht should be recognized, however, that the landowner 
or occupier is not an insurer of the infant. He has no duty 
to periodically inspect the premises in order to ascertain 
whether third persons, themselves trespassers, might have 
created dangerous artificial conditions thereon. (Citations). 
The maintenance here is alleged to consist of toleration or 
sufferance of, or acquiescence in, the acts of others, but 
before the defendant can be said to have so endured the 


others’ conduct, he must have actual knowledge of the con- 


dition created by third persons unrelated to him." 
(Emphasis supplied). S 


In Carter Coal Co., v. Smith, 173 Ky, 843, 191 S.W. 631 (1917) 
the highest court of Kentucky considered the duty of inspection at some 


length. The plaintiff, a nine year old girl, was playing on the premises 
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of the defendant in an area adjacent to a footpath which was commonly 
used by both children and adults. The defendant maintained a power- 
house on the premises. An old cupboard had been removed therefrom 


by defendant's employees and left cutside some 15 feet from the power- 


house. The plaintiff found two dynamite caps therein and, not apprecia- 
ting their danger, carried them off. They exploded injuring her hand so 
severely that it had to be amputated. The defendant showed it had not 
placed the caps in the cupboard; that they were not used or needed 
about the powerhouse, and that it had no knowledge of their presence. 
Reversing a judgment for the plaintiffs, the Court of Appeals stated, 
191 S.W. at 632, 633: | 


"Not only did appellees fail to prove that the dynamite 
caps were placed in the cupboard by appellant, or that appellant 
knew of their presence there, but there is absolutely no evi- 
dence from which such an inference is deducible . . . Unless 
appellant is liable simply because the caps were upon its 
premises, without regard by whom they were placed there, or 
whether appellant knew of their presence, appellees have 
clearly failed to make out a case. It would seem certainly 
to be carrying the doctrine [ of attractive nuisance] to an 
unusual and unwarranted length to hold that the owner is 
under a duty of inspection to avoid the possibility of the 
presence of dangerous explosives on his premises. We 
know of no case so holding, and are quite confident there 
is none. 

* * * * * 

"So far as the evidence for appellee is concerned, the 
dynamite caps found by the little girl in the cupboard may 
have been placed there at any time before the accident, 
and by any one. There is no more evidence of appellant's 
responsibility for the dynamite caps upon the premises than 
that they may have been placed there by someone else. It 
would not be contended surely that if these caps were thrown 
upon the premises of appellant, without its knowledge, 
appellant would be responsible for such an accident as the 
one involved here. If, under the evidence here, the appellant 
is responsible, then the owners of all premises not under lock 
and key must, at all times, if they would escape liability, 
maintain a strict and rigid inspection to see that no explo- 
sives, or other dangerous instrumentalities, have been 
placed upon their premises. Such an obligation would be 
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utterly unreasonable and render the ownership or occupancy 

of all property extremely hazardous. We are therefore of 

the opinion that there was no evidence of negligence upon 

the part of appellant, in connection with the distressing 

accident to the little girl, and that its motion for a per- 

emptory instruction should have been sustained."' (Emphasis 

supplied). 

To the same effect are the Kentucky cases of Sparks v. Maeschal, 
217 Ky. 235, 289 S.W. 308 (1926), and Ball v. Middlesboro Town and 


Land Co., 24 Ky. L. Rep. 114, 68 S.W. 6 (1902). 


The Supreme Court of Pennsylvania has had several occasions to 
consider questions of the possessor's knowledge of conditions on the 
land which have resulted in harm to children. In Cooper v. City of 
Reading, 392 Pa. 452, 140 A.2d 792 (1958), that court, in discussing the 
encroachment of 2 dangerous pool of water on the property of the defen- 
dant railroad, observed, "Nor have we been referred to any authority 
holding that a landowner has a legal duty to search out, discover and 
guard against such a trespass upon his land." 140 A.2d at 795. See 
also Rush v. Plains Township, 371 Pa. 117, 89 A.2d 200 (1952); Reibel v. 
Land Title Bank & Trust Co., 143 Pa. Super. 136, 17 A.2d 742 (1941). 


The Courts of New York also have acknowledged that proof of 
actual notice on the part of the landowner of the dangerous condition 
which has injured an infant plaintiff is an essential part of a cause of 
action of this character. Castella v. Caristo Construction Corp., 12 
A.D.2d 605, 208 N.Y.S.2d 577, 578, 579 (1960) aff'd, 10 N.Y.2d 945, 
179 N.E.2d 863, 224 N.Y.S. 2d 23 (1961) ? 


Akin to the requirement that the possessor of land have had actual 
knowledge of the condition is the requirement that he have "maintained" 
the condition. The Pennsylvania case of Gallagher v. Frederick, 366 


i For other cases to the effect that actual knowledge is a prerequisite to 
attractive nuisance liability and that there is no duty to inspect, see cases listed 
at p. 76, § 3, 3rd paragraph of Tentative Draft No. 5, RESTATEMENT, TORTS, 
Supra. See also Prosser, "Trespassing Children," 47 Calif. L. Rev. 427, 461 
(1959); Eldredge (also one of the Advisors of the RESTATEMENT (SECOND), 
TORTS, "Tort Liability to Trespassers," 12 Temple L. Q. 32 at 51, 52 (1937). 
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Pa. 450, 77 A.2d 427 (1951), is particularly apposite to the present case 
because it deals with a dangerous artificial condition, foreign to the 
premises, created by acts of third persons and not maintained by the 
landowner.! The defendants purchased a vacant lot which had previously 
been used by neighborhood children as a playground. Defendants filled 
the lot with scrap lumber and other debris which they intended to use 
eventually for building purposes. The children played in the debris and 
used it to build bonfires. Although no children had previously been 
burned, some had been hurt playing amid the debris and complaints 

had been made to the owner. Finally, plaintiff, who was just under 3 
years of age, stood too close to a bonfire and was badly burned. The 
trial court entered a compulsory nonsuit against the plaintiff which was 
affirmed on appeal, the Supreme Court of Pennsylvania stating, 17 

A.2d at 429: 


"The artificial condition on an owner's land on account 
of which he may be liable for injury to trespassing 
young children is such as he creates or maintains." 


Observing, however, that an owner may maintain a condition created 


by another, the Court continued: 

"The defendants cannot rightly be thought of as having main- 
tained sporadic fires on their land started by trespassing 
children to the detriment of the owners’ goods or property. 

§ 339 embodies the modern concept which 'limits [an owner's] 
unrestricted use of land in the interest of safeguarding 
children from the danger of serious injury’, Bartleson v. Glen 
Alden Coal Co., supra. 361 Pa. at page 527, 64 A.2d at page 
850. But, the rule was not intended to impose upon an owner 

of land the duty of policing the conduct of trespassing young 
children against dangers of their own creation and not related 
to or inhering in the artificial conditions which the owner main- 
tains upon his land. The beneficial purpose of the rule will 

not be subserved by stretching it to the breaking point through 
an overextended application out of a natural sympathy for a 
lamentable and most unfortunate injury to a child of very 
tender years." (Emphasis not supplied. Brackets: by court.) Ibid. 


1 See also Hale v. Crestline Realty, Inc., 148 Conn. 643, 173 A.2d 500 (1961), 
discussed at length above. ; 
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The conclusion is inescapable that in the absence of any showing 
that the defendants had actual knowledge of the presence of the flare on 
their premises and maintained it thereon, the plaintiffs failed to make 
out a case for submission to a jury. 


0 


THE STATUS OF JOHN McGETTIGAN UPON THE PROPERTY IN 
QUESTION WAS THAT OF TRESPASSER, OR AT MOST, THAT OF 
“BARE LICENSEE" 


The plaintiffs now make the claim that their case ought to have been 
submitted to ‘the jury because, aside from the attractive nuisance doctrine, 
the plaintiff's brother, John, was on the premises as some sort of 2 
licensee. This assertion was not included in the plaintiff's "Memorandum 
in Opposition to Defendants’ Motion for Summary Judgment," nor was it 
included in the additional memorandum which the court below permitted 
plaintiffs' counsel to submit after argument. Accordingly, it is not 
properly a basis for appeal. However, appellees prefer to brief the 


question, since any doubts can easily be laid to rest. 


In the first place, it is observed that frequent trespass, by itself, 
does not give one licensee status, Nimetz v. Shell Oil Co., 74 F. Supp 1 
(D.D.C. 1947). To the contrary, an expectation of the presence of tres- 
passing children on private property is one of the conditions of the ap- 
licability of 8 339 of the RESTATEMENT which by its terms applies to 
trespassing children. The Best case, supra, dealt with frequently tres- 
passing children. See also RESTATEMENT, TORTS, § 8 334,335, where 
constant trespassers are discussed, and the duty owed clearly is not 


based on licensee status. 

It is plaintiffs’ position that by the sufferance or acquiescence of 
defendants John McGettigan was a licensee. They complain bitterly that 
the court below failed to consider that status.! Ironically, plaintiffs com- 
plain2 also that in deciding the attractive nuisance question, discussed at 
I, supra, the court below applied the standard governing inspection 


1 Plaintiffs’ brief at 33-35. 
2 Plaintiffs' brief at 19 et seq. 
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set out in RESTATEMENT, TORTS, 6 342.1 There it is set out that no 
inspection whatsoever is owed a gratuitous licensee for possible or even 
probable dangers. & 342, Comment c. That rule of law disposes of 
plaintiffs' argument. The court below, in applying & 342, in effect gave 
plaintiffs the benefit of a conclusion that John was a gratuitous licensee. 
Even if he had been, there was no duty to inspect. 2 : 


It is clear that if a licensee, John was a gratuitous licensee. ? 


In the scheme of Firfer v. United States, 93 U.S. App. D.C. 216, 219, 

208 F.2d 524, 527 (1953), John was not a "licensee by invitation," but a 
“bare licensee."' To belong to the former category one must rely upon 
an affirmative act or appearance denoting consent of the landowner. 
None existed in the case at bar. To be a "bare licensee ” one need have 
the acquiescence of the landowner, which is what plaintiff claims here. 
Conclusive of the "bare licensee" status of John McGettigan is the fact 
that to exemplify the type, the Firfer opinion cited Ford v. United States, 
200 F.2d 272 (10th Cir. 1952) where the infant plaintiff was injured by an 


explosive lodged in a tree in an area of a military reservation where, 


Ling 342. Dangerous Conditions Known to Possessor. 
A possessor of land is subject to liability for bodily harm caused to 
gratuitous licensees by a natural or artifical condition thereon’ if, but only if, he 
(a) knows of the condition and realizes that it involves an unreasonable 
risk to them and has reason to believe that they will: not discover the 
condition or realize the risk, and 
(b) invites or permits them to enter or remain upon the land, without 
exercising reasonable care 
(i) to make the condition reasonably safe, or 
(ii) to warn them of the condition and the risk involved therein.” 


See § 342, Comment d, p. 90, RESTATEMENT, (SECOND),; ‘TORTS, 
(Tentative Draft No. 5, 1960). The doctrine of no inspection and the prere- 
ad of actual knowledge are retained. 


3 See clarification of the RESTATEMENT'S use of the om "licensee" and 
"invitee" in Draft No. 5, supra, at § 330, Comment a, p. 52 
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with the acquiescence or toleration of the government, the public was 
accustomed to enter and walk about. 


It is noteworthy that in Ford, supra, the 10th Circuit, applying 
Oklahoma law, proceeded to follow 8 342 and state that the landholder's 
duty extended only to cases where he actually knows of the condition. 
The true ground of liability was said to be the superior knowledge of the 
proprietor. 200 F.2d at 274. In Riebel v. Land Title Bank & Trust Co., 
143 Pa. Super. 136,17 A.2d 742 (1941), it was held that a gratuitous li- 
censee is owed no duty of inspection. 


Accordingly , even assuming that plaintiffs properly asserted below 
the claim that liability might be grounded on John McGettigan's licensee 
status, the court would have been obliged to reject that assertion on the 
very grounds actually given, i.e., that there is no duty owed a gratuitous 
or “bare"™ licensee to inspect even for probable dangers. 


saat 


THE ACTIVITIES OF THE DEFENDANTS WERE 
NOT THE PROXIMATE CAUSE OF THE MINOR 
PLAINTIFF'S INJURY 


The undisputed facts of this case give rise to two issues concerning 
proximate cause. The course of handling the flare in this case after its 
discovery by John McGettigan obviously raises the question whether the 
negligence of Gertrude McGettigan intervened and shifted any respon- 
sibility for Charles McGettigan's injury to her. The second issue of 


proximate cause is whether the harm which actually occurred was such 
a remote and unlikely result of defendants' behavior that legal liability 
for the unforeseeable result cannot be imposed upon defendants. 


With regard to the negligence of Mrs. McGettigan, it must be re- 
membered that she, an adult woman, was presented with this flare 
by her 15 year old,son,: Patrick.(J..A. 180.).. She held in her 
hand this cylindrical cardboard object, heavier than a baseball bat (J.A. 46), 
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upon which words were written which indicated it was manufactured by 
the "Hitt Fireworks Co." (J.A. 105, 106). The object felt as though it 
had contents (J.A. 179). Yet Mrs. McGettigan did not take steps to 
protect her children against whatever danger may have inhered in the 
flare-like object which John McGettigan had introduced into the house- 
hold. To the contrary, the very next day, when she saw that Charles 
McGettigan had opened the object and was pouring out its contents, 

she claims that she concluded that it was nothing more than sand and 
so she simply told Charles to clean it up and she went upstairs (J.A. 
13, 14). Moments later Charles was burned. Mrs. McGettigan's 
protestations of ignorance of the nature of the object and her lack 

of curiosity are incredible as a matter of law. They are contradicted 
by the undisputable circumstances which have been established by the 
depositions of the McGettigan family and need not be given any credence. 
Washington, Marlboro & Annapolis Motor Lines v. Maske, 89 U.S. App. 
D.C. 36, 190 F. 2d 621, cert. denied, 342 U.S. 834 (1951). 

It is well recognized that under circumstances such as are here 
present the negligence of a parent may insulate an originally negligent 
party from liability. See Pittsburgh Reduction Co. v. Horton, 87 Ark. 
576, 117 S.W. 647 (1908). See also Schmidt v. United States, 179 F. 2d 
724 (10th Cir.), cert. denied, 339 U.S. 986 (1950). This problem has 
been considered by the advisers and the council presently engaged in 
revising the RESTATEMENT OF TORTS. The result of their re- 
search and thought appears in Tentative Draft No. 7 of the RESTATE- 
MENT, (SECOND), TORTS, § 452, pp. 99-105 (1962), paragraph 2 of 
which reads: | 


"where, by contract or otherwise, all responsibility for the 
protection of the other against the threatened harm is shifted 
to the third person, his intentional or negligent failure to act 
to prevent such harm is a superseding cause." 


In Comment f. to § 452, it is recognized that full responsibility for the 
control of a dangerous situation and the prevention of a threatened harm 
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may pass to a parent under circumstances such as those in the case at 
bar. Ilustration 2 to Comment f. reads as follows: 
"A, doing construction work, leaves dynamite caps 
lying about near a schoolhouse. B, a boy, finds them and 

takes them home. He plays with them for several weeks, 

during which time C, his mother, discovers that he has the 

dynamite caps, knows what they are, and fails to take them 

away from him. At the end of that time B trades them to 

D, another boy, who is injured when one of them explodes 

while he is playing with it. A is not liable to D." 

In this case, Mrs. McGettigan had the situation fully within her 
control when she held the labeled flare in her hands. Even if negligence 
at that juncture can be overlooked, her failure to take action when she 
saw the contents spilled out cannot be overlooked. Her negligence, as 


a matter of law, insulated any prior wrongdoer from liability. 


The plaintiffs would charge the unknowing defendants with liability 
for what they characterize as a dangerous instrumentality. At the same 
time they would excuse the mother who had custody and possession of 
the flare from any duty of recognizing its character. She, who intention- 
ally deposited the flare in her own trash, is sought to be immunized while 
the defendants are charged with negligence in suffering it to remain 
buried under trash in a closet ina shed. If the flare was so nondescript 
that the mother is to be excused from the burden of recognizing the flare's 
potential for harm, by what logic and upon what superior knowledge are 
the defendants to be charged with the duty of seeking it out, appreciating 
its character, and removing it? 


Sufficient by itself as a reason for denying liability in this case is 
the fact that the injury which actually befell Charles McGettigan was 
completely unforeseeable as a result of the negligence ascribed to def- 
endants. A reasonable man could not predict that a consequence of 
allowing ordinary debris to accumulate in a shed would be the detonation 
of an unknown flare which, after being carried off, would severely burn 


a young boy several blocks away. Ample authority for this proposition 
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is contained in the famous opinion of Chief Judge Cardozo in Palsgraf 

v. Long Island R.R., 248 N.Y. 339, 162 N.E. 99, 59 A.L.R. 1253 (1928). 
The plaintiff in that case, it will be remembered, was injured when an 
explosive threw down some scales on to a station platform on which 

she was standing. A station guard had shoved a passenger onto a train. 
In doing so he dislodged a small package from the passenger's grasp. 

The package was wrapped in newspapers. "In fact it contained fireworks, 
but there was nothing inits appearance to give notice of its contents." 

Id. When the package fell, the fireworks exploded. 


With a beauty and clarity of language, one of the foremost minds 
of the law reasoned to a conclusion of non-liability , saying: 


"A different conclusion will involve us, and swiftly 
too, in a maze of contradictions. A guard stumbles over a 
package which has been left upon a platform. It seems to be 
a bundle of newspapers. It turns out to be a can of dynamite. 
To the eye of ordinary vigilance, the bundle is abandoned waste, 
which may be kicked or trod on with impunity. Is a passenger 
at the other end of the platform protected by the law against 
the unsuspected hazard concealed beneath the waste? * * * 
One who jostles one's neighbor in a crowd does not invade the 
rights of others standing at the outer fringe when the unintended 
contact casts a bomb upon the ground. The wrongdoer as to 
them is the man who carries the bomb, not the one who explodes 
it without suspicion of the danger. Life will have to be made 
over, and human nature transformed, before prevision So ex- 
travagant can be accepted as the norm of conduct, the customary 
standard to which behavior must conform. 


The argument for the plaintiff is built upon the 
shifting meanings of such words as 'wrong' and 'wrongful,' 
and shares their instability. What the plaintiff must show 
is a 'wrong' to herself; i.e., a violation of her own right, 
and not merely a wrong to some one else, nor conduct 
‘wrongful’ because unsocial, but not 'a wrong’ to any one. 
We are told that one who drives at reckless speed through 


1 See algo Hale v. Crestline Realty, Inc., 148 Conn. 643, 173 A.2d 500, 


502 (1961); Jamieson v. Woodward & Lothrop, 101 U.S. App. D.C. 32, 38, 
247 F.2d 23, 29 (1957). : 
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a crowded city street is guilty of a negligent act and therefore 
of a wrongful one, irrespective of the consequences. Negligent 
the act is, and wrongful in the sense that it is unsocial, but 
wrongful and unsocial in relation to other travelers, only 
because the eye of vigilance perceives the risk of damage... 
The risk reasonably to be perceived defines the duty to be 
obeyed, and risk imports relation; it is risk to another or 

to others within the range of apprehension. [Citing authori- 
ties.] This does not mean, of course, that one who launches a 
destructive force is always relieved of liability, if the force, 
though known to be destructive, pursues an unexpected path... 
Some acts, such as shooting are so imminently dangerous 

to any one who may come within reach of the missile how- 
ever unexpectedly, as to impose a duty of prevision not far 
from that of an insurer ... The range of reasonable appre- 
hension is at times a question for the court, and at times, if 
varying inferences are possible, a question for the jury. 
Here, by concession, there was nothing in the situation to 
suggest to the most cautious mind that the parcel wrapped 

in newspaper would spread wreckage through the station. 

If the guard had thrown it down knowingly and willfully, he 
would not have threatened the plaintiff's safety, so far as 
appearances could warn him. His conduct would not have in- 
volved, even then, an unreasonable probability of invasion of 
her bodily security. Liability can be no greater where the 
act is inadvertent.” 162 N.E. at 100,101. 


These defendants were charged with the ownership and management 
of the shed. Granted that it was a place which would naturally accumulate 
debris. Granted that each defendant knew or should have known of the 
propensity of children of the neighborhood to resort there. If "the orbit 
of the danger as disclosed to the eye of reasonable vigilance" is "the 


orbit of the duty", Cardozo, id., where in these circumstances appeared 
a hint of the hazard to Charles McGettigan? Must a person assume that 
an instrument such as is involved in this case, completely foreign to the 


environment, is amidst the trash in his garage ? 

Lacking knowledge of the presence of the flare, and having no duty 
to search it out, is the strength of the defendants' case. Under any theory 
of liability the plaintiffs are defeated by reason of these factors. 
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Iv. 


DEFENDANTS' ALLEGED BREACH OF CERTAIN REGULATORY 
AND STATUTORY PROVISIONS DOES NOT AFFORD ANY 
EVIDENCE OF NEGLIGENCE BECAUSE THE INFANT PLAINTIFF 
WAS NOT A MEMBER OF THE CLASS OF PERSONS INTENDED 
TO BE PROTECTED BY THOSE PROVISIONS, THE INJURY WHICH 
BEFELL HIM WAS NOT THE TYPE OF HARM CONTEMPLATED 
BY THEM, AND THE ALLEGEDLY VIOLATIVE BEHAVIOR WAS 
NOT THE PROXIMATE CAUSE OF INJURY. 


The plaintiffs asserted below that the violation of some thirty- 
nine sections or sub-sections of the housing regulations, police regul- 
ations, building code, health regulations, and D. C. Code resulted in 
Charles McGettigan's injury. The scattershot nature of cea ap- 
proach demonstrates the weakness of their case. 


This Court has had recent occasion to discuss the evidentiary value 


in a civil action for damages of violations of regulations or statutes. 
Whetzel v. Jess Fisher Management Co., 108 U.S. App. D.C. 385, 282 
F.2d 943 (1960); Richardson v. Gregory, 108 U.S. App. D.C. 263, 281 
F.2d 626 (1960). An analysis of those cases, along with the earlier 

case of Peigh v. Baltimore & O. Ry., 92 U.S. App. D.C. 198, 204 F.2d 
391 (1953), establishes that there are three tests which must be met 
before violation of a statute or ordinance is usable as evidence in a civil 
action in this jurisdiction. ! 


1. Plaintiff must establish that he a member of a class of persons 
intended to be protected by the statute or ordinance. In Richardson v. 
Gregory, supra, at 266,629, this Court indicated that a plaintiff must 
show that the particular statutory or regulatory standard was enacted to 
“protect persons in the plaintiff's position or to prevent the type of 
accident that occurred," and must also "establish his reletonship to the 
statute." 

2. Plaintiff's injury must have been of a type intended to be prevented 
by the regulation or statute. Richardson, supra. The leading case in this 
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area is that of Gorris v. Scott, L.R. 9 Ex. 125 (1874).' In that case the 
plaintiffs’ sheep were swept overboard from the defendant's ship during 
2 storm. An Act of Parliament had required that animals carried aboard 
ship be placed in pens of a certain size with secured footholds. The 
defendant had not provided the requisite pens and footholds. The plain- 
tiffs claimed that by reason of this failure, their sheep had been lost. 
The Court, however, found that the object of the legislation was the pre- 
vention of the spread of contagious disease among animals during ship- 
board carriage. The opinion of the Barons clearly established the rule 
which was adopted in Richardson v. Gregory, supra: 


KELLY,C.B. 

"{¥]f we could see that it was the object, or among the objects 

of this Act, that the owners of sheep and cattle coming from a 
foreign port should be protected by the means described against 
the danger of their property being washed overboard, or lost 

by the perils of the sea, the present action would be within the 
principle. 


But, looking at the Act, it is perfectly clear that its 
provisions were all enacted with a totally different view; 
there was no purpose, direct or indirect, to protect against 
such damage; but, as is recited in the preamble, the Act is 
directed against the possibility of sheep or cattle being ex- 
posed to disease on their way to this country . . . That being 
so, if by reason of the default in question the plaintiffs’ 
sheep had been overcrowded or had been caused unnecessary 
suffering, and so had arrived in this country in a state of 
disease , I do not say that they might not have maintained this 
action. But the damage complained of here is something totally 
apart from the object of the Act of Parliament, and it is in 
accordance with all the authorities to say that the action is 
not maintainable. 


PIGOTT, B. 

If, indeed, by reason of the neglect complained of, the 
cattle had contracted a contagious disease, the case would 
have been different. But as the case stands on this declaration, 
the answer to the action is this: Admit there has been a breach 
of duty; admit there has been a consequent injury; still the 


Cited with approval in Whetzel, supra, at 389, 947. 
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legislature was not legislating to protect against such an 

injury, but for an altogether different purpose; its object 

was not to regulate the duty of the carrier for all purposes, 

but only for one particular purpose." 

3. The plaintiffs must establish that the defendants" failure to 
meet the standard of care prescribed by statute or regulation was the 
proximate cause of the injury. In Whetzel v. Jess Fisher Management 
Co., supra, at 388, 946, this Court made it clear that there must be 
a showing that the harm to the protected interest is the result of the 
alleged breach of the statutory or regulatory standard. The risks 
“sought to be obviated"' must cause the harm.? | 


The first two qualifying tests relate to the question of whether a 
defendant has actually breached a duty of care owed to a plaintiff. As 
this Court remarked in Whetzel, supra, at 388, 946, "an essential element 
of tort liability is a breach of duty of care owed. [Citing Palsgraf, supra]. 
Whether or not a duty of care exists is, basically, a question of law." 


An analysis of the status of John McGettigan on the defendants' 
property will show that he was not a member of any class sought to be 
protected by the regulations or statutes in question. An analysis of the 


harm incurred will show that it, too, was beyond the contemplation of 


the provisions in question. 


John McGettigan was a trespasser or a bare licensee at best when 
he invaded defendants’ shed and carried away the object which later in- 
jured his younger brother. There is nothing in the regulations and statutes 
cited by plaintiffs which suggests that they are intended to alter or abridge 
the existing law with respect to the duty owed to trespassers or bare 


1 The existence of opposing theories as to whether violation of a regulation 
or statute is negligence per se or is merely some evidence of negligence does 
not cause difficulty in this case for it is clear that the negligence per se theory 
applies, if ever, only where the regulation or statute in question deals precisely 
with the occurrence complained of. Whetzel, supra; Peigh, supra, at 200, 393. 
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licensees.1 That conclusion is the more certain if one construes the 
statutes and regulations narrowly, as one must if he considers them 
as being in derogation of the common law. Jones v. Jones, 63 U.S. App. 
D. C. 373, 72 F.2d 829, 830 (1934). 


It would serve no purpose to analyze individually each of the 
thirty-nine sections cited by plaintiffs below. (Indeed, on appeal plain- 
tiffs have argued only some eight of those sections.) Instead each major 
category of the provisions plus sections argued on appeal by plaintiffs 
will be discussed and an appropriate footnote reference made to the 
remaining individual sections of each category cited below by plaintiffs. 


HOUSING REGULATIONS 


In connection with the housing regulations plaintiffs would suggest 
that they are applicable because in the statement of purpose of the 
housing code (Section 2101) it is observed that the regulations were 
adopted to promote "the public health, safety, welfare, and morals." 
Plaintiffs appear to suggest that as a result of that broad statement 
any member of the public is entitled to utilize as evidence of negligence 
in any type of negligence action any breach of housing regulations em- 
braced by the facts of the case. To state plaintiffs’ position is to prove 
it erroneous. Richardson v. Gregory, supra. Furthermore, the general- 
ality of those words of purpose is limited and defined by the setting forth 
in that same section of the types of conditions sought to be remedied. 
The stated purpose is to remedy 


i Gordon Sleeprite Corporation v. Waters, 165 Md. 354, 168 Atl. 846, 848 
(1933), violation of elevator safety provision creates no cause of action in bare 
licensee who was owed no duty by possessor of land; State v. Longeley, 161 Md. 
563, 158 Atl. 6 (1932); violation of city ordinance requiring fencing of abandoned 
quarry does not create cause of action in trespassing child who came on premises 
to quarry invisible from public way and was drowned, where no duty was other- 
wise owed the child. 
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"(D]ilapidation, inadequate maintenance, ove rerowding, 

inadequate toilet facilities, inadequate bathing or . 

washing facilities, inadequate heating, insufficient pro- 

tection against fire hazards, inadequate lighting and 

ventilation, and other insanitary or unsafe conditions." 
This declaration of purpose is the answer to all of plaintiffs’ arguments 
based on the housing regulations. Section 2101 makes it clear that the 
housing code was enacted to benefit occupants of housing and those who 
claim under them by combating conditions inimical to public health 
which spring from bad housing. In view of the types of conditions which 
this statement of purpose mentions, no rational argument can be made 
that these regulations were intended to prevent the type of harm which 
occurred to Charles McGettigan, i.e., injury upon the explosion of a 
flare or firework placed by unknown third parties upon defendants’ 
premises. 


Sections 2501, 2601, 2602 and 2602.1 -.2602.5. merely 
make an owner or his agent or manager responsible for providing 
decent living accomodations which are kept clean and ina safe and san- 
itary condition. As in the case of Section 2101, supra, it is immediately 
obvious that their aim is to protect their occupants, and through them, 


the public, from disease, pestilence, and exposure to the weather, but 


not from the type of harm involved here. 


Plaintiffs also cite Sections 3206, 3206.1 and 3206.2. They are 
part of Article 320 which refers to the "operation of housing business." 
See D. C. Code (1961), Section 47-2328. Even if defendants here were 
operating a housing business, which plaintiffs have not established, these 
sections would not be applicable. Operators of such businesses are re- 
quired to keep combustible materials out of the premises. These sections 
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are obviously designed to reduce fire hazards which would endanger 
the occupants of a habitation. e 


POLICE REGULATIONS 


Plaintiffs failed to argue any specific police regulations in their 
brief upon appeal. It must, therefore, be assumed that they have aban- 
doned any reliance on specific police regulations. The police regula- 
tions cited by plaintiffs below were obviously not aimed at protecting 
eee or bare licensees against the type of harm involved in this 
case. 


1 Other sections of the housing code cited below by plaintiffs do not support 
their cause. Plaintiffs apparently abandoned them by failing even to argue them 
in their brief upon appeal. They include Section 1205 and 1205.1 which relate to 
fences or sheds which have been found by officials to constitute designated types 
of hazards; Sections 2502 through 2507 which, like Section 2501, supra, are 
intended to protect the public from disease, pestilence and exposure to weather; 
Section 2513 which deals with safe walkways; Section 2514 which requires that 
garages, sheds and such structures shall be sanitary, sound, and in good repair. 
Its purpose is obviously the same as that mentioned in the declaration of purpose 
of the Code, Section 2101, supra; Section 2603 pertains to private alleyways 
and is inapplicable. 


Plaintiffs’ argument mentions Sections 1102 and 2102 which contain 
definitions. The former defines premises so as to include the shed in question; 
the latter limits the application of the Housing Regulations to premises "held 
out for use as a place of abode for human beings," and thus excludes the 
shed. Even assuming the shed to be included it is clear from the regulations 
as a whole that the persons to be protected are the occupants, and the harm to 
be prevented is other than what occurred here. 


= Article 21, Sections 1 through 4, deals with placing garbage and ashes in 
suitable containers and with posting addresses in alley entrances for the con- 
venience of garbage collectors. Plaintiffs’ counsel has never explained his 
reliance on these sections; Section 8 deals with the placing of garbage, refuse, 
dead animals, etc., in alleys or on private property in other than proper vessels. 
As pointed out above, defendants here did not place the flare anywhere, rather it 
was left on their property by unknown third persons; Section 13 contains defini- 
tions which do not include the instrument which harmed the minor plaintiff; 
Sections 14a and b contain instructions relating to garbage collection; Article 9, 
Sections 3 and 6, deals with keeping and storing of explosives. As pointed out 
above, defendants were not users or storers of explosives, except involuntarily 
and without their knowledge. Accordingly, these sections are inapplicable. 
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BUILDING REGULATIONS 


Although plaintiffs cited and claimed violation of two sections of 
the building code, they have not urged them in their brief upon appeal. 
Accordingly, they, too, must be considered as abandoned.+ 


REGULATIONS GOVERNING THE USE 
AND OCCUPANCY OF BUILDINGS AND GROUNDS 

Plaintiffs state in their brief, without discussion, that violation 
of Sections 6, 8, 9, and 11 of the regulations governing the use and 
occupancy of buildings and grounds establish a basis for the minor 
plaintiff's claim. In the Court below, plaintiffs also cited Section 2 of 
those regulations. The last-mentioned section provides the answer to 
plaintiffs’ reliance on these regulations, for it shows that their purpose 
is no more than to promote public health generally by providing for 
clean, wholesome premises. It is pointed out that the laudible object 


of providing the citizens of the District of Columbia with wholesome 


premises does not encompass the prevention of the type of harm which 


figures in this case 2 


DISTRICT OF COLUMBIA CODE 


Below the plaintiffs cited Sections 5-501 and 5-504 of the D. C. Code 
(1951) and claimed that violations thereof caused the minor plaintiff's 


injuries. 


1 Articles 101-08 and 101-09 cited below concern themselves with abatement 
of nuisances and condemnation of unsanitary buildings after formal notice to 
the owner has been given by appropriate authorities. Plaintiffs have not pointed 
to any such notification in this case and the articles are therefore inapplicable. 


2 Section 6 provides for a suitable place for collecting garbage; Section 8 
forbids the use of a tenement or lodging for the storage of combustibles or 
other dangerous articles. Defendants were not storers of the article in question; 
Section 9 forbids the storage of old rags and papers in dwellings. The shed 
here involved was not a dwelling; Section 11 merely contains definitions. 
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Upon appeal Section 5-501 has apparently been abandoned.! 
Section 5-504 provides that: 


"The existence on any lot or parcel of land, in 
the District of Columbia, of any uncovered well, cistern, 
dangerous hole, excavation, or of any abandoned vehicles 
of any description or parts thereof, miscellaneous ma- 
terials or debris of any kind, including substances that 
have accumulated as the result of repairs to yards or 
any building operations, insofar as they affect the public 
health, comfort, safety, and welfare is hereby declared 
a nuisance’ dangerous to life and limb, and any person, 
corporation, partnership, syndicate, or company, owing 
a lot or parcel of land in said District on which such a 
nuisance exists who shall neglect or refuse to abate the 
same to the satisfaction of the commissioners of the 
District of Columbia, after five days' notice from them 
to do so, shall, on conviction in the Municipal Court for 
the District of Columbia be punished by a fine of not 
exceeding $50 for each and every day said person, 
corporation, partnership, or syndicate, fails to comply with 
such notice.” 


The statute further provides that if the owner of any lot "shall fail, 
after notice aforesaid," (Emphasis added) to correct the dangerous 


condition within one week, the commissioners may correct such con- 
dition and assess the cost against the property owner. 


In the first place, it is obviously not the intention of the statute 
to declare every accumulation of debris a nuisance, but only such ac- 
cumulations as the commissioners or their agents determine affect the 
public health, confort, safety and welfare. Even after such a deter- 
mination, under the express terms of the statute, there can be no duty 
upon the landowner, and no liability for breach of that duty, until notice 
has been given to the landowner to remove the accumulation,2 coupled 


1 D.C. Code, § 5-501, applies to buildings which are in danger of collapse 
and comes into play only after notice by the Inspector of Buildings. Plaintiffs’ 
counsel has never explained his reliance upon that section. 


= The correctness of this analysis of Section 5-504 is even more apparent 
when that section is read in conjunction with Article 101-08, of the D.C. 
Building regulations, supra, an obvious counterpart to Section 5-504, which 
also calls for "the service of reasonable notice." 


ant Bh Ne 
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with a failure to do so "to the satisfaction of the commissioners aw 
Further, an interpretation that the statute creates a duty in a landowner 
to remove an accumulation of debris without a determination and notice 
by the commissioners or their agents would be unreasonable for the 
simple reason that not every accumulation of debris affects the public 
health, comfort, safety and welfare. 


In addition to the inapplicability of the statute absent a determin- 
ation by, and notice from, the commissioners or their agents, the statute 
is inapplicable because not intended to prevent the type of injury suffered 
by Charles McGettigan, and not intended to protect persons of the class 
of Charles McGettigan from injury. The statute was obviously enacted 
as a police regulation to aid the commissioners in carrying out their 
function of guarding public health and safety by effecting the abatement 
of unsanitary or unsafe conditions on land, such as eliminating harbor- 
ages for rats and insects, guarding against fire, preventing unpleasant 
odors and preserving the aesthetic qualities of the city. : 


Furthermore, assuming only for purposes of argument that the 
statute, without any action by the commissioners, imposes a duty on 
landowners to protect bare licensees or trespassing children from harm 
from "miscellaneous materials and debris," it still cannot be said that 
the statute is intended to protect against the type of injury suffered by 
Charles McGettigan. It seems clear that the harm intended to be pre- 
vented as well as the harm reasonably foreseeable, would be that which 
would come about from a fall or a cut from glass or rusty metal, or 
from some danger which inheres in the nature of a pile of debris. 
Palsgraf, supra; Jamieson, supra, at 38, 29. 


Other reasons for the inapplicability of the statute are readily 
apparent. For example,it is the uncovered well, hole, miscellaneous 
materials or debris which are prescribed. All of the conditions listed 
are, under the principles of noscitur a sociis, those which are found in 


the open, not under cover of a building. Secondly, the conditions proscribed 
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by the statute are of a character likely to entrap the unwary as they 
proceed lawfully on or near the premises. It is obvious that this 
statute does not create any new rights to enter upon land. For 
example, a person bent upon felonious entry could hardly recover 
under the statute if he fell into an uncovered well. 


A fair reading of this statute compels the conclusion that it was 
not intended to alter the common law duty of landowners to trespassers 
or licensees, and that it was not designed to prevent the type of 
injury inflicted upon Charles McGettigan by the chance flare deposited 
in defendants' shed by unknown third parties and unbeknownst to 
defendants.” 


The plaintiffs' decision to allege violation of thirty-nine regula- 
tions has made a complete analysis of their position burdensome. 
However, as each alleged violation is subjected to the threefold test 
laid down by this Court in Whetzel, supra, and Richardson, supra, it 


is seen to be wanting. 


i Gordon Sleeprite Corporation v. Waters, 165 Md. 354, 168 Atl. 846, 848, (1933) 
supra at p. 30, footnote 1; State v. Longeley, 161 Md. 563, 158 Atl. 6 (1932), supra 
at p. 30, footnote 1. 


< See, e.g., Missouri, K. & T. Ry. v. Dobbins, 40 S.W. 861 (1896), aff'd. 91 Tex. 
60, 41 S.W. 62, 38 L.R.A. 573 (1897), where original construction of roadbed was in 
violation of statute requiring certain types of culverts, and child drowned in water 
backed up by improper culvert the statute created no cause of action because 
intended to obviate a different type of harm. 


CONCLUSION 


This case involves a human tragedy. No person can hear of 
Charles McGettigan's accident without feeling the greatest sympathy for 
him and for his mother. Defendants, fully aware of such sympathies, 
urge that this is a case where the courts must be especially vigilant 
to protect a party who, as a matter of law, is not legally liable. It 
has been conclusively demonstrated that the attractive nuisance doctrine 
has no application to this case where the defendants had no actual know- 
ledge of the existence of the dangerous condition. The other grounds of 
liability suggested by plaintiffs have been shown to be wanting. Accord- 
ingly, the action of the court below in granting summary judgment should 
be affirmed. : 


Respectfully submitted, 


PAUL R. CONNOLLY 


JAMES A, BELSON | 
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REPLY 


In view of the size of the record in this case and the lengthy 


briefs already filed, appellants desire to reply as succinctly as pos- 
sible to those portions of the appellees' brief which appellants deem 
should be the subject of further comment and clarification. For con- 
venient reference appellants will follow the order in presentation of 
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question presented, counter statement of case and certain arguments ad- 
vanced in the appellees’ brief. 


"Questions Presented 


‘Whether there is liability on the part of a land- 
owner and property manager to a young boy who was 
purned by a flare under the following circumstances: 


‘The defendants were neither users nor storers of 
the flare or similar products. They did not know of its 
presence upon the property. The flare had been intro- 
duced on to the property at an unknown time by a person 
or persons unidentifiable. The flare was found amidst 
some trash in a Closet in a brick shed on the property 
by the burned boy's brother who carried it home. The 
boy’s mother discovered it and placed it in her own trash 
from which it was removed by the minor plaintiff. He 
broke the flare open, emptied its contents onto a piece 
of wax paper and ignited it with a match which he obtain- 
ed from his kitchen." 


Obviously this sole question suggested by the appellees as repre- 


senting the distillation of questions presented by this complex case con- 


stitutes an oversimplification in the extreme. 


It would appear that the basic question is whether any material is- 
sues of fact exist in this case which prevent the lower Court from grant- 


ing summary judgment. 


Appellees apparently consider the valid and pertinent questions 


with reference to the applicability of the District Housing Regulations, 
Section 5-504 of the District of Columbia Code bearing on maintenance 
of public nuisances, and other regulations referred to, as a casual ques- 
tion. Appellants believe it to be a major question, worthy of the fullest 
consideration. 


Appellees ignore the questions of whether they breached an obliga- 
tion due to licensees in proximately causing minor plaintiff's injuries, 
and whether the lower Court was justified in failing to rule on appellants’ 
motion to stay or vacate entry of summary judgment. 


3 


Insofar as the sole question presented by appellees is concerned, 
appellees follow the consistent pattern of referring to the one story brick 
structure in which the flare was present as a "brick shed." The record 
reflects that this building was occupied by at least four varied types of 
businesses, including a roofing concern, real estate office, television shop 
and printing shop prior to its abandonment by the appellees (JA 68, 73- 
76, 117, 118). The distinction is no mere matter of semantics, for the 
constant human occupancy of the structure belies its designation as a 
"shed" and raises substantial issues respecting the applicability of des- 
ignated regulations. : 


Further, the premise of appellees' sole question omits any refer- 
ence to the notorious existence in this deteriorated, open structure of 
what may fairly be described as a debris-strewn interior jungle consti- 
tuting a public nuisance in its truest sense, known to and permissively 
maintained by the appellees, and occupied for many years by vagrants, 
derelicts, thieves and children of tender years (J.A. 44, 57, 58, 69, 70, 
72, 78, 107, 108, 255, 256). The importance of these elements are para- 
mount in a consideration of all of the varied questions that grow out of 
this set of circumstances. It is therefore respectfully urged that the five 


questions submitted by the appellants are properly raised on the basis of 
the facts. 


COUNTERSTATEMENT OF THE CASE 3 


1. Appellees’ counterstatement correctly sets forth that the flare in 
question was found by John McGettigan on the subject premises "in the 
bottom of a closet." 1 It is well to be clear that the flare in question was 
found at the entrance of the closet, on the floor, and that the closet in 
question had no door on it, and was open and visible (J -A. 41, 44, 45, 47). 
Thus it is clear that the floor area of the closet and the debris thereon 


z Appellees' Brief at 3. 
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contained including the flare in question was readily observable, as it 
had been observed from the summer of 1955 until the March day in 1956 
when it was removed (J.A. 47). 


2. Appellees’ counterstatement, referring to the label on the flare in 
question states: 
"Among the legible words were ‘caution,’ and 

'NEVER hold flare pointing (illegible) as the rising 

heat may explode (illegible)-are.' Also on the flare 

were the words "Do not use a flare that ha-(illegible) 

- an broken or damaged.’ "1 

Appellants are unable to find anything whatever in the record be- 
fore this Court in which this quoted labelling is present. A careful read- 
ing of the entire deposition of Pvt. Earl D. Fox, property clerk of the 
Police Department which has custody of the flare remnants (J.A. 90-93) 
fails to reveal any support for this quoted alleged labelling. If the word- 
ing which appellees charge is legible on the flare remnants, such word- 
ing would of necessity be of importance to appellees’ case. It is unfor- 
tunate and regrettable, therefore, that appellees, who took the deposition 
of Officer Fox, did not see fit to read into the deposition this alleged 
legible wording on the label, when counsel for both parties were present 
to examine the flare remnants and appropriate comments could have been 
made on the record with respect to this allegedly legible labelling. In 
light of the absence of such support for the claimed wording in the rec- 
ord, it is respectfully submitted that this phraseology should be disre- 
garded by this Court.” 


3. Appellees’ counterstatement, speaking of the flare prior to its re- 


moval from the structure, states: 


‘The flare had not been readily apparent, even from inside 
the shed, and was discovered only after a considerable 


2 Appellees' Brief at 3. 


2 In response to an inquiry about the labelling, John McGettigan said, "Well, it 
was writing on it, but I couldn't read it. It was small and kind of dirty" (J.A. 46). 
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"amount of, trash had been dislodged over the top of it” 
(J.A. 44).2 
Since this point may likewise be considered of oe impor- 
tance, appellants must take issue with the conclusion that the flare was 
not "readily apparent.” John McGettigan was questioned by counsel for 
appellees on whether he had seen the flare prior to the date he removed 
it: : 
"Q, You mean, you saw this thing you picked up before? 
"A, Yes. | 
"Q, When did you see it? 


A, Many times before, but I didn't realize what it was 
I mean, I thought it was some kind of pipe or cable 
or something like that" (J.A. 46-47). 


* * * * : * 


"Q. Was it in the same pile of rubbish the other times 
you had seen it? 


"A, Yes, sir." (J.A. 50). 


It would therefore appear reasonable to state that appellees’ con- 


tention that the flare was notreadily apparent is an incorrect conclusion. 
To a child's eye, what he saw appeared to be a pipe or a cable. The ques- 
tion therefore is one of identity, not visibility. The latter always existed, 
and such visibility may reasonably be charged to the same or to a greater 
extent to more mature vision of experienced adults. 


4. Appellees" counterstatement states: 


"The mother said she had slept most of Saturday, March 
3rd, = first saw the flare about six o'clock in the even- 
ing. tt 


— 


1 Appellees' Brief at 4. 


2 Appellees' Brief at 5. 
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It should be noted that the mother, who was the sole support of four 
children (J.A. 9) worked in a printing plant all through the night, and 
therefore was obliged to obtain her sleep during the day (J.A. 11). This 
is offered by way of explanation should it appear that the plaintiff below 
was indolent and neglectful of her child; quite the contrary being the case. 


5. Appellees’ counterstatement contends that on November 30, 1961, 
the lower Court denied the motion filed by appellants on November 25 to 


stay or vacate the Order for summary judgment, and that the order deny- 


ing motion to stay or vacate was signed on December 11, 1961. 


Appellants reassert that at no time were they ever advised that the 
lower Court had dehied motion to stay or vacate, nor do the Civil Docket 
proceedings (J.A. 2) indicate that this motion was ever acted on. It is 
respectfully submitted that the orders signed by the lower Court on De- 
cember 11 and December 12, 1961 (J.A. 260) are confusing, and in no way 
refer to the motion to stay or vacate filed prior to entry of judgment on 
November 29, 1961. 


ARGUMENTS I and If 


Appellants respectfully submit that the detailed arguments set forth 
in their original brief adequately cover Arguments I and II of appellees’ 
brief. 


ARGUMENT II 


The Activities of the Defendants Were not the 
Proximate Cause of the Minor Plaintiff's Injury. 

It is respectfully submitted that the detailed lengthy argument of 
appellees on this point is inappropriate, in that the lower Court did not 
predicate summary judgment on a finding of no proximate cause as a 
matter of law. Although this aspect of the case was argued by the defend- 
ants below in support of their motion for summary judgment (and opposed 
by the plaintiffs below), it did not constitute a basis for the ruling by the 
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Court below, since an examination of the Memorandum Opinion reveals 
that nowhere does the lower Court support its conclusions granting sum- 
mary judgment on the issue of proximate cause. The sole ground relied 
upon by the lower Court is the inapplicability of the doctrine of attractive 
nuisance, and the purported lack of knowledge on the part of the defendants. 


Nevertheless, in answering this argument submitted by appellees, 
it is noteworthy to observe that the great weight of Federal decisions 
favors submission to the jury of questions involving the issue of proxi- 
mate cause. : 


In the case of U.S, v. Stoppelman, 266 F.2d (13, the Court said: 


"Question of proximate cause and negligence is usually 
one of fact for the Court or jury and not one of law." 


In this jurisdiction the law is well settled in the cases of Ross v. 
Hartman, 78 U.S. App. D.C. 217, 139 F. 2d 14, and Schaff v. R.W. Clax- 
ton, Inc., 79 U.S. App. D.C. 207, 144 F. 2d 532, which are in accord with 
the law as quoted in the Stoppelman case, supra: 


"But as we said in the Ross case: 'In the absence of an 
ordinance * * * leaving a car unlocked might not be 
negligence in some circumstances although in other cir- 
cumstances it might be negligent and a legal or "proxi- 
mate" cause of a resulting accident." Under that ruling 
the evidence in the present case should have been ‘sub- 
mitted to the jury with instructions to find for the plain- 
tiffs if they found that the defendant's driver was negli- 
gent in leaving the car unlocked and that this negligence 
was a proximate cause of the accident." Schaff v. R. W. 
Claxton, 79 U.S. App. D.C. 207. 


In the case of Wilson v. Gofcinske, 233 F. 2d 759, the Court stressed 


the factual nature of a finding of proximate cause: 


"It has long been settled doctrine that a chain of causa- 
tion is not broken by an intervening act which is a normal 
reaction to the stimulus of a situation created by negli- 
gence.” 
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In Boland v. Love, 95 U.S. App. D.C. 337, 222 F.2d 27, this Court 


said: 


"Tt is clear under our common law, in applying the standard 
of ordinary care, that particular conduct, depending upon 
circumstances, can raise an issue for the jury to decide in 
terms of negligence and proximate cause unless the 
fair inferences are so free from doubt as to permit the 
court aS a matter of law to conclude that there was no causal 
connection between the negligence and the injury, the issue 
is one for the jury." 


See also: Vills v. City of Cloque, 138 N.W. 33: 


"The foreseeability of intervening causes is properly a 
question for the jury." 
This is supported by many other state decisions, including Lottes v. Pes- 
sina, 174 S.W. 2nd 893, Hutton v. Link Oil Co., 108 Kansas 197, 194 Pac. 
925; and Dezendorf Marble Co. v. Gartman, 333 S.W. 2d 404. 


It is therefore respectfully submitted that proximate cause, with 
the rarest of exceptions, is a jury question, and in the instant case the 
rule enunciated by this Court in the Boland case, supra, and the other Fed- 
eral cases referred to, fully would justify the submission of the instant 
case for a jury determination on the issue of proximate cause. 


ARGUMENT IV 


Defendants' Alleged Breach of Certain Regulatory And 
Statutory Provisions Does Not Afford Any Evidence of 
Negligence because the Infant Plaintiff Was Not a 
Member of the Class of Persons Intended To Be 
Protected by Those Provisions, the Injury Which Befell 
Him Was Not the Type of Harm Contemplated by Them, 
and the Allegedly Violative Behavior Was Not the 


Proximate Cause of Injury. 

A recent decision by this Court, handed down since the original sub- 
mission of appellants" brief, strongly supports the opposition which appel- 
lants make to appellees' argument quoted above. In the case of Morgan v. 
Garris, et al., No. 16,247, decided May 31, 1962, this Court reversed the 
entry of summary judgment by the lower Court in a suit for personal in- 
juries sustained by a minor plaintiff alleged to have resulted from violation 
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by the defendant of provisions of the District of Columbia Housing Regu- 
lations. In a concurring opinion, this Court stated: 
"., , Appellant had no trial, and the regulation was: not con- 
sidered by the trial Court. See Hecht Co. v. Mc Laughlin, 


93 U.S. App. D.C. 382, 385, 214 F.2d 212, 215, where we 
said: 


‘for us to rule on the present record whether or 
not the regulation applied. . . would be unwise 


without the benefit of available relevant evidence, 

followed by a rulin by the trial judge after hear- 

ing it.'" (Underscoring added) 

It is respectfully urged that this very recent holding by this Court 

fully validates appellants' contention that only through the benefit of a 
trial and presentation of evidence is it possible for the ‘lower Court to 
properly rule on the appellees’ contention attacking the applicability of 
the regulations and statute asserted by the appellants. By the same 
token, only by virtue of a trial might appellants have the opportunity to 
present to the Court evidence bearing on the applicability of the Regu- 
lations and Statute. Through the great mass of evidence available to 
show and clarify the nature of the occupancy of the subj ect structure 
during the years when appellees state that it was vacant or are unable to 
account for its occupancy; through a presentation of evidence on the 
usage, custom or probability that a flare or flares was used, stored or 
handled as part of any of the varied activities and services (including 
delivery and maintenance) in the operation of a television shop, a roofing 
business, a printing shop and a real estate business; through a showing 
of the obligation of the appellees to have inspected the premises under 
such circumstances; through the ample evidence supporting the notorious 
existence of a public nuisance on the subject premises; only through these 
could the trial court properly rule on the merits of the arguments of the 
plaintiffs and defendants below in support of and opposition to the regula- 


tions and laws cited. 


Further, it would appear from the decision of this Court in the 


Morgan case, Supra, that the plaintiffs below should have been afforded 
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the opportunity to present evidence on the subject of the promiscuous 
larceny, use and handling of flare-type objects by a gang which occupied 
the structure for a period of several years prior to the date of minor 
plaintiff's injuries, the public knowledge and awareness accompany- 

ing such occupancy, and the duty which devolved on the defendants to 
know or have reason to know of the fertile fields for danger existing with- 
in the structure in question, particularly in light of appellees' professed 
ignorance on the subject. 


In view of the decision of this Court in the Morgan case, supra, 
quoting from the McLaughlin decision, supra, it would reasonably appear 
that the appellants here should likewise have: 

"the benefit of available, relevant evidence followed by 

a ruling by the Trial Judge after hearing it." 2 

The appellees devote a substantial portion of their argument herein 
to a consideration of Sec. 5-504 of the D. C. Code. They argue that this 
critical statute is not relevant, suggesting that a public nuisance may not 
be deemed to exist until the Commissioners of the District of Columbia 
so declare, and alternatively contend that this statute was not intended to 
prevent an injury of the type suffered by the minor plaintiff. 


It is respectfully suggested that both of these arguments are fal- 
lacious. The substance of appellees’ first contention would declare that 
no matter how outrageous or offensive the condition, it may not be con- 
sidered a public nuisance under a statute prohibiting the same until and 
unless it has been first so declared by a ruling and a notice to remove or 


correct the same. 


z Indeed, in its pre-trial statement, appellees contend: 


"Phe defendants however, have discovered that the shed in 
question was secretly frequented by tramps and delinquent 
boys of the neighborhood. (Underscoring added) (J.A. 209). 


= Morgan v. Garris, No. 16, 247, U.S. App. D.C. 
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While this may be appropriate argument under the penal aspects 
of such a case, the argument lacks validity in determining whether a pub- 
lic nuisance exists for purposes of civil suit. The law is crystal clear 
in this jurisdiction that an individual may bring an action for personal in- 
jury or damage resulting from the maintenance of a public nuisance. 
Appellants in their original brief cited District of Columbia v. Totten, 


1 The latter case cites 


55 U.S. App. D.C. 312, in support of this premise. 
Walker v. Shepardson, 2 Wis. 384, 60 Amer. Dec. 423; Wesson v. Iron 
Co., 13 Allen (Mass) 95, 90 Amer. Dec. 181, and Aldrich v. Wetmore, 


52 Minn. 164, 53 N.W. 1072 as further authority for this view. 


In a civil action by an individual for personal damage resulting from 
maintenance of a public nuisance, a determination must be reached by a 
consideration of the "available relevant evidence” bearing thereon. At 
the very least, a ruling on the applicability of the statute in question 
should of necessity await a consideration of the great mass of factual 
evidence which the plaintiffs were at all times prepared to proffer. This 
Court will recall that appellants' entire argument on the applicability of 
the regulations and Code provision were completely ignored by the lower 


Court in its opinion rendering summary judgment. 


Appellees further contend alternatively that Sec. 5-504 of the D.C. 
Code was not intended to protect persons of the class of Charles McGet- 


tigan from injury, but was intended solely to effect: 


"the abatement of unsanitary or unsafe conditions on land, 
such as eliminating harborages for rats and insects, 
guarding against fire, preventing unpleasant odors and 
preserving the aesthetic qualities of the city." 2 


This restricted conclusion as to the purposes of the statute is ob- 
viously the wishful conclusion of the appellees, since no authority is 


- Appellants' Brief at 32, 33. 


: Appellees' Brief at 35. 
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quoted for this interpretation. Appellants submit that there is strong 
and more compelling reason for the interpretation that the purpose of 
Sec. 5-504 of the D.C. Code is to protect and preserve human life from 
the manifold ways in which it might be endangered by the existence of 
the conditions forbidden by this Code provision. Can the appellees in 
good conscience neatly limit and with any degree of accuracy detail the 
dire eventualities which the statute was intended to avoid, to the exclu- 
sion of other and graver portents? Can one reasonably state, as do the 
appellees here, that the statute was designed to guard against fire but 
not against explosion, to guard against injury by cuts but not by con- 
flagration, to war against debris to avoid injury by disease but not by 


detonation? 


The statute forbids stated conditions which affect "the public 
health, comfort, safety and welfare." This is the test and here again the 
appellants urge that at the very least, a determination respecting the 
relevancy of the statute and the right of the minor plaintiff to bring an 
action for personal injuries resulting from violation of the same, com- 
pelled the lower Court to consider "the benefit of available relevant evi- 


dence” prior to reaching a conclusion of this question. 


It is respectfully urged that the available evidence as reflected in 


the record tends to clearly support the existence of such a public nui- 
sance, irrespective of whether a notice to abate had been served upon 
the appellees. Public nuisance depends upon the existence of a state of 
circumstances and conditions and not upon a formal appellation as such. 
Knowledge by the party responsible may likewise be inferred from the 


circumstances. 


It would appear that the Morgan case, supra, quoting the McLaughlin 
case, supra, as well as the other cited authorities, fully justify and in fact 
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compel a trial on the merits, on the matters considered in appellees’ 


final argument. 


CONCLUSION 


The case at bar is a major matter in the life of the appellants as it 
is doubtlessly of more than passing concern to the appellees. The appel- 
lants re-affirm their faith in the integrity of their appeal in their original 
brief and the righteousness of their cause. Appellants respectfully urge 
that the lower Court erred in the several manners indicated in their briefs, 
and respectfully request this Honorable Court to reverse this cause and 
grant appellants a trial. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,904 


GERTRUDE McGETTIGAN, et al., 
Appellants, 


Vv. 


NATIONAL BANK OF WASHINGTON, et al., 
Appellees. 


APPELLEES' PETITION FOR REHEARING EN BANC 


The appellees respectfully petition for a rehearing of this case 
en banc. : 


On May 16, 1963, a division of this Court consisting of Senior 
Circuit Judge Edgerton and Circuit Judges Fahy and Wright reversed 


a summary judgment of the District Court in favor of the appellees. 


In its opinion, authored by Judge Fahy, a division of this Court 
has adopted a principle of tort law for the District of Columbia which 
is novel, without precedent in any jurisdiction in the United States, 
and which has been repudiated by the American Law Institute in its 


= The District Court's concise and well-reasoned opinion is reported at 199 
F. Supp. 133 (D.C., 1961). 
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Restatement of the Law of Torts. In arriving at its conclusion, the 
division of this Court incorrectly recited certain material facts and 
relied upon certain precedents, one of which, from an intermediate 
state court importantly cited, has been subsequently reversed by that 
state's highest court, and others of which are inapposite. 


Since this Court sits in a jurisdiction which uniquely does not 
possess its own legislative body and since it is therefore uniquely able 
to create and impose upon this locality legal principles of general ap- 
plicability, this Court, with all of its members participating, should 
carefully consider the adoption of new, untested, and far-reaching legal 


principles.” 


Rehearing is appropriate in this case for the additional reason 
that the division's opinion adopts for the District of Columbia a further 
rationale for liability which is at odds with a recent en banc opinion of 
this Court. Jamieson v. Woodward & Lothrop, 101 U.S. App. D.C. 32, 
247 F. 2d 23, cert. denied, 355 U.S. 855 (1957). 


THE FRAMEWORK OF FACTS 


On March 4, 1956, Charles McGettigan, aged 9, was burned under 
the following train of circumstances: 


The previous day a brother John McGettigan, aged 11, had entered 
a brick shed behind premises 2413 Pennsylvania Avenue, N. W. Those 
premises were owned by the National Bank of Washington as trustee and 
managed by the realty firm of Fred A. Smith Company. John McGettigan 
was generally discommodious and kicked about certain trash and debris 


— 


2 This is especially so where, by reason of the local rather than national 
importance of the decision, subsequent review by the Supreme Court is unlikely. 
See Judge Fahy, dissenting in Cafeteria and Restaurant Workers Union v. McElroy, 
109 U.S. App. D.C. 39, 59, 284 F. 2d 173, 193 (1960). 
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in the shed which had apparently accumulated therein through the conduct 


of neighborhood derelicts and children. 


In the course of dislodging with his feet some trash in a closet in 
the shed, John McGettigan uncovered a cylindrical cardboard object ap- 
proximately two feet in length covered with a brownish paper. It bore a 
label showing it had been manufactured by the "Hitt Fireworks Co.” 

He took it from the premises to his home. He used it asa bat, striking 
rocks and boxes with it. At home it was taken away from John by his 
older brother, Patrick McGettigan, 15, and given to the boys’ mother. 
The mother deposited the object in her own trash from which it was 


removed the following day by Charles. 


Charles played with it in his back yard. In his curiosity he wanted 
to open it. With a screw driver he punched holes in the container until 
he was finally able to break it intwo. He poured the contents out on the 
back steps. The powder was gray. It "kind of'' looked the same as 
powder inside caps or fireworks.? The mother, observing the scene, 
directed her son to clean up the mess and left. The powder was carefully 
swept into a mound. Charles placed a piece of wax paper over it, obtained 
a match from his kitchen and lit the wax paper. The resulting flames 


severely burned him. The object had turned out to be a flare. 


None of the business occupants of premises 2413 Pennsylvania 
Avenue, N. W., would have had occasion in the normal course of their 
business to use or store such an instrumentality as a flare. Although it 
is conceded that the defendants did not introduce the flare to the prem- 
ises from which it was obtained, and did not know it was there, the divi- 
sion has held that they may be found liable for tolerating its presence. 


ET 


$ This testimony is not recounted in the opinion. The opinion, p. 3., simply 
points to the mother's testimony that it looked like "sand." The mother, in 
marked contrast to the boy, however, refused to put a color to the "sand" (J.A. 14). 
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THE PRINCIPLE OF DECISION 


The opinion of the District Court granting summary judgment 
turned upon the question of whether the defendants had any duty of 
inspection to ascertain the presence of the flare upon their premises. 
Consistent with precedent that Court held no duty of inspection existed. 


The opinion of this Court of May 16, 1963, states: 


In the present case defendants contend that since 
the dangerous instrumentality was not used by them 
or brought by them onto their premises the plaintiffs 
could not recover. This contention fails to take ac- 
count of the scope both of the law of negligence and the 
full development of the attractive nuisance doctrine.... 


*x* ke ek K 


Nor is the doctrine inapplicable because the 
dangerous condition is not created by the landowner or 
possessor. If third persons, even trespassers unknown 
to the landowner or occupier, come onto the land and 
create the artificial condition or deposit the harmful 
object, and the owner does nothing to remedy the condi- 
tion after a reasonable opportunity to do so, he may be 


responsible. Roman v. City of Leavenworth, 90 Kan. 
379, 133 Pac. 551 (1913); Simmel v. New Jersey Coop. 
Co., 47 N.J. Super. 509, 136 A. 2d 301 (App. Div. 1957 ); 
Johnson v. Sculley Constr. Co., 95 N.W. 2d 409 (Minn. 
1959). (Emphasis added.) ° 

Without discussing as such the duty of inspection, the division's 


opinion, citing the RESTATEMENT, TORTS § 339 (b), held that a land- 


owner's liability extends to any condition of which he "should know.'’§ 


“ Slip opinion at p. 6. Appellees point out that the instrumentality was not in- 
herently dangerous as that concept is known to the law. It became dangerous only 
when its construction was broken down and its contents ignited with a match. Ap- 
pellees further point out that the quoted paragraph does not correctly state their 
contention. The contention was that in the light of the recited factors plus the fact 
that the defendants did not have actual knowledge of the presence of the flare, there 
was no liability. 


= Slip opinion at pp. 7, 8. 


S As to this phrase and the American Law Institute's subsequent abandonment 
of its use, see infra p. 9. 
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ERRORS OF FACT 


Appellees respectfully submit that although the statement of facts 
included at pp. 2 and 3 of the opinion is correct in broad outline, it 
contains two misstatements of salient facts. 


1) At page 2 of the opinion it is stated: 


The structure was used at times as a sort of clubhouse 
for young thieves, who engaged in the practice of steal- 
ing flares from various sources, including railroad cars 
and telephone trucks, and using them for their amuse- 
ment near the premises. 


That same factual statement appears in another form at page 10 where 


it is stated: 


Rather our case appears at present to be one of a land- 
owner who has allowed flammable flares to be deposited 


The sole source in the record of information relating to the flare- 
stealing activities of the gang which occasionally frequented the prem- 
ises in question comes from the deposition of Leslie E. O'Neal, Jr., set 
forth in full in the joint appendix at pp. 96 through 110. O'Neal did not 
say that his group used the flares for their amusement near the prem- 
ises in question. To the contrary he testified that all the flares that 
were taken were lit or thrown in the river (J.A. 102, 103); the flares 
remained near the river and no flare was ever in or near the premises 
2413 Pennsylvania Avenue (J.A. 103); the flares which O'Neal had used 
by the river were much smaller than the flare here in question, and they 
did not bear the label "Hitt Fireworks, Seattle, Washington" (J.A. 105, 
106), O'Neal testified that being the leader of his gang he was aware 
of any and all flare-stealing activities which they undertook (J.A. 100, 
101). The above facts were pointed out in appellees’ brief at p. 7. 
Thus the assumption in the opinion that the flare-stealing activities of 
the gang were notorious in the neighborhood, and might explain the 
presence of the flare in the shed, an assumption which was apparently 
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used to charge the defendants with some kind of constructive notice of 
the flare, has no support in the record. 


2) Speaking of the dirty condition of the shed, the opinion states 

at page 3: 

Although the agent, Smith & Company, agreed to correct 

the situation, nothing was done prior to the accident soon 

to be described. No effort was made to close the struc- 

ture, remove the debris, or restrict its use by children, 

delinquents and vagrants. [Footnote omitted. ] 
To the contrary, Mr. Hawley Smith, a Vice President and Treasurer of 
the defendant Fred A. Smith & Company, whose deposition appears at 
J.A. 146 through 168, testified that every time he went there during the 
year 1955, the shed was secure. It was "locked up,” and he didn't know 
what was in there because there was no way to see in (J.A. 158). Further- 
more, although the record does not disclose how often trash was actually 
removed from the premises, it does disclose that the defendant Fred A. 
Smith Company provided by contract for trash removal services from 
the premises under agreement with the B. & H. Trash Service (J.A. 120). 
Thus the impression given by the opinion that the shed was totally 
abandoned is not supported by the record. 


As pointed out below,’ those misapprehensions of fact, especially 
the first, played an important part in the decision of the division. 


THE DOCTRINE OF TORT LAW EMBRACED 
BY THE OPINION OF THE DIVISION IS 
WITHOUT LEGAL PRECEDENT 
The appellees submit that it is unprecedented to impose liability 
upon a landowner for harm caused to trespassing children by an artificial 
condition on the land in the absence of a claim or showing that the land- 
owner had actual knowledge of the artificial condition. It is equally 


7 See p. 15, infra. 
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unprecedented to hold that a landowner has a duty to inspect his prem- 
ises to ascertain whether any conditionor substance created or placed 
thereon by third persons constitutes a danger to trespassing children. 


In their brief the appellees demonstrated that every jurisdiction 
which has considered those questions has ruled that actual knowledge of 
the condition is a prerequisite to liability. See Argument 1, summarized 
at page 9 and set out at pages 11 through 20 of appellees’ brief. 


In setting forth the defendants’ principal contention in this case, 
the opinion of this Court states at page 6: 
In the present case defendants contend that since 

the dangerous instrumentality was not used by them 

or brought by them onto their premises the plaintiffs 

could not recover. 
That statement of defendants’ position is certainly correct as far as it 
goes. To it, however, must be added the additional circumstance that 
defendants had no actual knowledge that the instrumentality was on their 
premises. There is also the further circumstance that neither the de- 
fendants nor their tenants were users or storers of flares, explosives, 


or similar devices. 


It is submitted that a rehearing en banc is appropriate before the 
District of Columbia, by an unprecedented imposition of liability under 


these circumstances, places itself with regard to the law of torts ina 


class wholly by itself. 
In its opinion the Court states at page qT: 


If third persons, even trespassers unknown to the land- 
owner or occupier, come onto the land and create the 
artificial condition or deposit the harmful object, and 
the owner does nothing to remedy the condition after a 
reasonable opportunity to do so, he may be responsible. 


In support of that novel doctrine which omits the requirement of actual 
knowledge and necessarily includes a duty of inspection, the Court's 
opinion cites three cases. As mentioned above, reliance on one of them, 


8 


Simmel v. New Jersey Coop. Co., 47 N.J. Super. 509, 136 A. 2d 301 (App. 


Div. 1957), is entirely misplaced because that intermediate appellate 
ruling was reversed in June of 1958 by the Supreme Court of New Jersey. 
28 N.J. 1, 143 A. 24521 (1958). The opinion of the New Jersey Supreme 
Court was cited, discussed, and quoted at page 16 of the appellees' brief. 
The Supreme Court held that a landowner “is not an insurer of the infant,” 
has “no duty to periodically inspect the premises in order to ascertain 
whether third persons, themselves trespassers, might have created 
dangerous artificial conditions thereon,” and that before a landowner 

can be said to have "maintained" a condition so caused by others, "he 
must have actual knowledge of the condition created by third persons un- 
related to him." 143 A. 2d at 526. 


The two other cases there cited do not support the proposition that 
liability can be imposed under these circumstances in the absence of 
actual knowledge, nor do they support the proposition that there is a duty 
to inspect. The case of Roman v. City of Leavenworth, 90 Kan. 379, 133 
Pac. 551 (1913), involved an eleven-year-old plaintiff who was burned 
when he fell into a fire hole on a city dump as he was racing in order to 
beat a companion to a watermelon. The city, through its agents, had 
actual knowledge of the existence of fires at the city dump, and actually 


maintained them. 


The other case relied upon is that of Johnson v. Sculley Constr. Co., 
95 N.W. 2d 409 (Minn. 1959). There defendant was engaged in a construc- 
tion project, and over a year before a child's injury had placed at the 
construction site a paving machine. A 13 year-old boy got some gas, 
which had been drained by children from the paving machine tank, to feed 
the fire at a nearby wiener roast. Upon approaching the wiener roast 
fire he slipped and fell, splashing gas onto the fire and onto the minor 
plaintiff. That defendant had actual knowledge of the gasoline, of the 
natural properties of the gasoline, and of the fact that children had long 
been using gasoline from the unused, standby, paver for their amusement, 
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including the making of "Molotov cocktails" which they had been explod- 


ing against the side of the machine. 


SECTION 339 OF THE RESTATEMENT OF TORTS 


In discussing § 339 of the RESTATEMENT, TORTS, the Court 
rejects the views of Dean Prosser and of the American Law Institute 
which appellees contend properly state the law. In discussing § 339, 
Dean Prosser, as quoted in the Court's opinion at p. 8, footnote 5, has 
written that: 


Notwithstanding the wishful thinking of distinguished 

legal writers, no case has ever held that the possessor 

is required to inspect his land, or to police it, to 

discover whether there is any condition upon it which 

will be likely to harm trespassing children.... 

[O]n the contrary, the decisions are all to the effect 

that unless he knows of the condition there is no 

liability. 
The opinion of the division comments that that view fails to appreciate 
the development reflected in the RESTATEMENT as well as in some 


of the decided cases. 


In order to emphasize the development reflected in the RESTATE- 
MENT, the appellees in their brief at page 13 had set forth in full the 
text of § 339 as included in Tentative Draft No. 5 of the RESTATEMENT 
(SECOND), TORTS (1960). The revised and up-dated § 339, which 
eliminates the duty to inspect, was approved at the 1960 Proceedings of 
the American Law Institute. The only change to the tentative draft was 
the addition of the word “Artificial” as the first word of the title of § 339. 
See 1960 Proceedings of the American Law Institute, at p. 244. 
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Appellees emphasize that two highly significant changes in the 
wording of § 339 of the 1934 RESTATEMENT have brought it into line 
with uniform court decisions.® In subparagraphs (a) and (b), the words 


‘knows or should know" which appeared in. the former version have been 
changed to read "knows or has reason to know." To explain the change 
the Council to the American Law Institute states at page 76 of Tentative 
Draft No. 5, supra: 


3.' "Should know", in Clauses (a) and (b), is 
changed to "has reason to know." As defined in § 12 of 
the Restatement, "should know" involves an obligation 
of reasonable care to investigate the facts, while "has 
reason to know" means that he knows enough to infer 
that the fact exists, or to govern his conduct on the as- 
sumption that it exists. 


The decisions are unanimous to the effect that the 
possessor is under no duty to investigate to ascertain 
whether children are trespassing, or are likely to 
trespass. [Citing cases]. 


8 The former version of 8339 read as follows: 
8339. ARTIFICIAL CONDITIONS HIGHLY DANGEROUS 
TO TRESPASSING CHILDREN 


A possessor of land is subject to liability for bodily harm to 
young children trespassing thereon caused by a structure or 
other artificial condition which he maintains upon the land, if 


(a) the place where the condition is maintained is one 
upon which the possessor knows or should know 
that such children are likely to trespass, and 


the’ condition is one of which the possessor knows 
or should know and which he realizes or should 
realize as involving an unreasonable risk of death 
or ‘serious bodily harm to such children, and 


the children because of their youth do not discover 
the condition or realize the risk involved in inter- 
meddling in it or in coming within the area made 
dangerous by it, and 


the utility to the possessor of maintaining the 
condition is slight as compared to the risk to young 
children involved therein. 
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Nor is he under any duty to investigate to discover 
whether the condition exists, or whether it may be 
dangerous to children. [Citing cases]. 

None of the cases cited by the division at page 8, footnote 5, of its 
opinion support the proposition that there is a duty to inspect or that 
there is liability in the absence of actual knowledge. In rejecting the 
American Law Institute's approach, the opinion again cites the reversed 


intermediate appellate decision in Simmel v. New Jersey Coop. Co., 


supra.? 


Another case cited at page 8 of the opinion is that of Johnson v. 


Sculley Constr. Co., supra, which has already been shown to involve a 
dangerous substance, gasoline, the existence of which was well-known 

to defendant, and the dangerous use of which by children was known to 
defendant's employees. The case of Coeur d'Alene Lumber Co. v. 
Thompson, 215 Fed. 8 (9th Cir. 1914) involved a specific condition of 
which the defendant, in the words of the revised § 339, has every "reason 
to know." The defendant was the owner of timberland on which a saw- 
mill was operated. Sawdust from the mill piled up in such a fashion as 
to dam water, creating a shallow pool with one deceptively deep area in 
the spot where a well was located. Two small boys were drowned. The 
defendant knew of the mill, knew of the water, and knew of the sawdust, 

a by-product of the operation. The defendant did not deny knowing of 
the well. The contract under which the sawmill was built and operated 
called for the wood to be sawed at all times by an independent contractor 
under the direction of the defendant, its manager or agent. There was 
no question of a duty to inspect for artificial conditions caused by un- 
known third parties. Thus the case does not lend support to the opinion 


of this Court. 


ee 

S Even then a careful examination of that reversed opinion will disclose that 
there was, according to the court, proof enough to raise a jury question as to 
actual knowledge of the dangers on the vacant lots. The court! never reached the 
question of duty to inspect. 
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The Minnesota cases of Dehn v. S. Brand Coal and Oil Co., 63 
N.W. 2d 6 (Minn. 1954) and Smith v. Otto Hendrickson Post 212, American 
Legion, 62 N.W. 2d 354 (Minn. 1954) are not cases where the defendant 
lacked actual knowledge of the existence of the condition which did harm. 
In Dehn the defendant's president had actual knowledge of the existence 
of fires ina dump.’ In the Smith case there was no denial that the de- 
fendant corporation knew of the existence of a chute on which a sliding 
boy was injured. To the contrary, its employees had not only warned 
children who had played upon the chute, but had upon occasion chased 
them off. Accordingly, the two Minnesota cases do not lend support to 
the position taken by the division of this Court. 


The only other case cited by the Court in its discussion of its hold- 
ing that there was a duty to inspect and that liability can be imposed 


even in the absence of actual knowledge of a condition created by third 
parties is the case of Wolfe v. Rehbein, 123 Conn. 110, 193 Atl. 608 (1937). 


While appellees have no quarrel with the highly generalized statement 
of the attractive nuisance doctrine by that court which is quoted at page 
8 of the opinion of this Court, it would appear to the appellees to be 
much more to the point to quote from a very recent opinion of the 
Supreme Court of Errors of Connecticut which deals with the precise 
problem which faces this jurisdiction in the case at bar. The case of 
Hale v. Crestline Realty Inc., 148 Conn. 643, 173 A. 2d 500 (1961), was 
cited, discussed, and quoted at length at pages 15 and 16 of appellees’ 
brief. The Hale case dealt with an artificial condition created by third 
parties upon the land of the defendant who lacked actual knowledge thereof. 
The Court discussed the doctrines which figure in this case, and con- 
cluded that the landowner had no duty to inspect for conditions which 
would be likely to harm trespassing children, and noted, in sustaining a 
judgment n.o.v. for defendant, that there was no evidence to indicate that 
the defendant had actual knowledge of the conditions which existed. The 
factual context of the Wolfe case, to the contrary, involves a pile of 
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lumber, the presence of which was known to all concerned. That case 
accordingly is in no way germane to the case at bar. 


An even more recent Connecticut case cites the Restatement, 
(Second), Torts, §339, and holds that knowledge of a specific defect on 
premises cannot be inferred from a landowner's knowledge of the over- 
all conditions there prevailing. Krause v. Almon Homes, Inc., 183 A. 2d 
273, 274, 275 (1962). | 


From the foregoing discussion, and from the discussion of cases 
from other jurisdictions contained in appellees’ brief at pages 11 through 
20, it is clear that the doctrines espoused by the opinion of the division 
of this Court in this case have not found acceptance in any other juris- 
diction. Accordingly, it is respectfully urged that before this jurisdic- 
tion subscribe to them, a rehearing en banc is appropriate and necessary. 


NEGLIGENCE NOT ACTIONABLE UNLESS 
ENSUING HARM WAS FORESEEABLE 


The opinion of the division of the Court states at page 3: 
We think the plaintiffs set forth facts which, if 
proved, would permit a jury to find that defendant 


landowner and his agent were negligent. This being 
so, and substantial damages having been alleged as 


stemming from that negligence, the case should have 
been submitted to the jury. (Emphasis supplied.) 


Later, at p. 11, footnote 7, the opinion contains the following quotation 


from the case of Hitaffer v. Argonne, 87 U.S. App. D.C. 57, 61, 183 F. 
2d 811, 815 (1950): 


[W]e are committed to the rule in negligence cases 

that where in the natural and continual sequence, un- 
broken by any intervening cause, an injury is produced 
which, but for the negligent act would not have occurred, 
the wrongdoer will be liable. And it makes no difference 
whether or not that particular result was foreseeable. 
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It is submitted that it is legally erroneous to base liability upon negli- 
gence in the abstract, without relating the negligence to the general type 
of harm which might reasonably have been foreseen. It may be, as 
Hitaffer may suggest, that the precise and specific form of harm need 
not be foreseeable. But it is not enough that the act or omissions of a 
defendant created an unreasonable risk of merely any sort of harm 
toward a plaintiff. To make the matter actionable, the harm must have 


been of the general type one should have anticipated. 


This Court, in an en banc opinion, has indicated that the absence 
or presence of actionable negligence depends upon the foreseeability of 
harm of the type and gravity which ensued. In Jamieson v. Woodward & 
Lothrop, 101 U.S. App. D.C. 32, 247 F. 2d 23, this Court entertained an 
appeal from a summary judgment awarded to a manufacturer whose 
product, a rubber exercise rope, had slipped from the user's foot, 
snapped back into her face, and detached the retina of one of her eyes. 
The opinion of the Court noted, in discussing the manufacturer's duty to 
warn, that the reasonably foreseeable injury from a mishap with a rope 
was a minor injury, that a detachment of the retina was not reasonably 
anticipated. Said the Court, " "Reasonably foreseeable’ in the rule here 
applicable does not encompass the far reaches of pessimistic imagina- 
tion." 101 U.S. App. D.C. at 38. 


Similarly, in the case at bar, the injury to a child to be foreseen 
from the maintenance of a trash-filled shed, or even one where ques- 
tionable persons would occasionally take shelter, was a scratch, a bruise, 
or an infection resulting from a fall or a cut. The most pessimistic 
worrier would not foresee that the failure to keep a clean or locked shed 


would result in the explosion of gun powder which befell Charles McGettigan. 


For that reason liability is precluded also by the principle enunciated in 
Palsgraf v. Long Island R.R., 248 N.Y. 339, 162 N.E. 99, 59 A.L.R. 1253 
(1928). 
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The doctrine urged in this respect by the appellees was formulated 
by the highest court of Connecticut in the 1961 case of Hale v. Crestline 
Realty, Inc., supra, 173 A. 2d at 502, into the following test: 

Would the ordinarily prudent man in the position of the 


defendant, knowing what it knew or should have known, 
anticipate that harm of the general nature of that suf- 


fered was likely to result ? 


In this case there was no evidence to 
indicate that the defendant had any actual knowledge 
of the conditions which existed on and about the tree. 
The objects which had been attached or affixed to the 
tree had not been placed there by the defendant or 
its agents, and there is nothing to indicate that the 
company was aware of their existence. Nor was the 
defendant under any duty to inspect the land to 
discover whether there was any condition on it 
which would be likely to harm trespassing children. 
[Emphasis supplied. Citations omitted.] 


It is respectfully submitted that the test of reasonable foresee- 
ability announced by this Court, en banc, in the J amieson case, and ap- 
plied in an attractive nuisance case by the highest court of Connecticut, 
should have been applied in the case at bar to absolve the defendants of 
actionable negligence. The opinion of the division of this Court in this 
case is at war with the above-mentioned test because it would permit a 
finding of negligence and an awarding of damages where a determination 
of negligence is made without regard to the general type of harm which 
those in control of the premises might have anticipated from the presence 
of a dirty, unlocked shed. 


The misstatement of fact contained at page 2 of the opinion relat- 


ing to the use by young thieves of flares near the premises is vital in 
connection with this aspect of the case. There is no evidence or indica- 
tion in the record that flares were used or stored at or near the prem- 
ises, by defendants, by thieves, or by others. There is only the state- 
ment of John McGettigan that he saw and picked up the flare at the shed. 
There is no evidence or intimation of how or by whom the flare happened 
to be deposited in the shed. : 
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CONCLUSION 


This case is an appropriate case for rehearing enbanc. The 
opinion of the division of this Court announces an unprecedented doctrine 
in an area of tort law of great importance locally, a doctrine which has 
not found acceptance in the jurisprudence of any state of the Union. The 
opinion of the division placed reliance upon a reversed decision of an 
intermediate appellate court of the State of New Jersey, and failed to 
take into account the opinions of the highest courts of all states which 
have considered the questions here at issue. No other jurisdiction has 
discarded the requirement that a landowner have actual knowledge of a 
dangerous, artificial condition created by third persons on his premises. 


No other jurisdiction has imposed upon a landowner a duty to inspect his 
land for dangerous artificial conditions of which he does not actually 

know. The opinion of the division of this Court is at odds with an earlier 
opinion of this Circuit, en banc, with respect to the requirement that the 


general type of harm which actually ensued be reasonably foreseeable. 


For the foregoing reasons, the appellees most respectfully urge 
that the Court grant a rehearing en banc. 


PAUL R. CONNOLLY 
JAMES A. BELSON 


800 Colorado Building 
Washington 5, D. C. 


Attorneys for Appellees. 


HOGAN & HARTSON 
Of Counsel 
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CERTIFICATE 


Counsel for appellees heredy certify that the accompany- 
ing petition for rehearing is presented in good faith and not for 
delay. A copy thereof was served by hand this 31st day of 
May, 1963, upon Harry W. Goldberg, counsel for appellants, 
1511 K Street, N. W., Washington 5, D. C. 3 


James A. Belson 
800 Colorado Bldg. 
Washington 5, D. C. 


Of Counsel for Appellees. 
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IN THE UNITED STATES DISTRICT COURT. 
FOR THE DISTRICT OF COLUMBIA 


GERTRUDE McGETTIGAN 
Individually and as Mother 
and next friend of, 


CHARLES S. McGETTIGAN, A Minor 
1117 - 24th Street, N. W. 
Washington, D.C. 


Plaintiffs 
vs. 


NATIONAL BANK OF WASHINGTON, 
A Body Corporate, Individually 

and as Trustee, 

14th and G Streets, N. W. 
Washington, D.C. 


and 


FRED A. SMITH AND COMPANY, A 
Body Corporate , 

1015 - 17th Street, N. W. 
Washington, D.C. 


CIVIL ACTION NO. 1313-58 


Defendants 


ue i i i ee (eS eS ewe 


CIVIL DOCKET 


Supple mental Page No. 2 


Proceedings 


Memorandum of law by defts; c/m 9-12-61. _ filed 


Letter dated 8-31-61 to Harry W. Goldberg, Esq., from 
Paul R. Connolly, Esq. ' filed 


Motion of defts for summary judgment; c/m 10-2-61; P&A; 
Statement of Material facts; Affidavit; Exhibits A, B,C, D; 
M. C.10-3-61. (fiat) _ McGuire,C.J. 


Motion of pltfs to extend time to reply to defts' motion for 
summary judgment; c/m 10-13-61 | filed 
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Proceedings 


17 Opposition of defts to pltf's motion to extend time to reply to 
defts' motion for summary judgment; c/m 10-17-61. 
filed 


Opposition of pltfs to motion for summary judgment; 10-27-61; 
statement of genuine issues; statement by pltfs controverting 
"Statement of Uncontroverted Material Facts" filed 


Nov. 7 Additional memorandum of P&A of defts in support of motion 
for Summary judgment; c/m 11-7-61. filed 


Nov. 20 Memorandum of opinion granting deft's motion for summary 
judgment. (N) Holtzoff, J. 


Nov. 21 Additional P&A of pltf in opposition to motion for summary 
judgment; c/m 11-9-61 filed 


Nov. 25 Motion of pltfs to stay or vacate order for summary judgment, 
c/m 11-25-61; affidavit; M.C. 11-25-61 filed 


Nov. 28 Opposition of defts to motion to stay or vacate order for 
summary judgment and for rehearing defts motion for 
summary judgment; c/m 11-28-61 filed 


Nov. 29 Order granting motion of defts for summary judgment (N) 
(Signed November 28, 1961) Holtzoff, J. 


Motion of pltf to reconsider; c/m 12-1-61; M.C. 12-1-61 
filed 


Order denying pltff's motion to reconsider. (N) micro 12-12-61 
Holtzoff, J. 


Order denying second motion to reconsider. (N) Holtzoff, J. 


Notice of Appeal by pltfs copy mailed to Hogan & Hartson; 
deposit by Harry Goldberg, $5.00 filed 


Order extending time to docket record on appeal for 30 days 
up to and including February 24,1962 (N)  Sirica, J. 


Order extending time in which to docket record on appeal to 
and including March 6, 1962 (N) Sirica, J. 


[Filed June 9, 1958] 


AMENDED COMPLAINT FOR PERSONAL INJURIES 
(Child Burned by Dangerous Instrumentality) 


The plaintiffs respectfully represent to this Honorable Court as 
follows: 

1. That she is an adult citizen resident of the District of Columbia 
and that this suit is brought by her individually and as Mother and next 
friend of Charles S. McGettigan, a Minor. 

2. That the defendant, National Bank of Washington, A Body Corporate , 
is sued individually and in its representative capacity as Trustee of 
premises 2413 Pennsylvania Avenue, N.W., Washington, D.C., and the 
outbuildings located on said Lot at the date of the incident subject of 
this suit. That the defendant, Fred A. Smith & Company, A Body Corporate, 
is engaged in the real estate business in the District of Columbia, and 
is sued as manager of the subject land and property, and operating agent 
of the defendant, National Bank of Washington. That the defendants are 
sued jointly and severally , individually and in their representative capacity. 

3. That this Honorable Court has jurisdiction over the subject 


matter, this suit involving a claim in excess of Three Thousand Dollars 
($3,000.00). : 

4. That on or about the 4th day of March, 1956, Lot E in Square 
26, improved by premises 2413 Pennsylvania Avenue, N. W., Washington, 


D.C. and the outbuildings located on said lot was titled in the name of 
the National Bank of Washington, the said defendant having been pre- 
viously appointed Trustee of said premises by virtue of a deed in trust 
from Katie F. Lannon, recorded among the land records of the District 
of Columbia. That said Lot and Square and improvements thereon located 
were then and there under the administration, management and control 
of the defendant, Fred A. Smith & Company, A Body Corporate and the 
National Bank of Washington. ! 

5. That on or about the 4th day of March, 1956, the defendants 


and each of them, were aware, or in the exercise of reasonable care 
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should have been aware of the fact that it was common practice and 


had for some time prior thereto been common practice for children 


of tender years to frequent, loiter and play in, on and about the out- 
buildings located in the rear and on the premises of 2413 Pennsylvania 
Avenue, N. W., and that said outbuildings constituted an attractive and 
dangerous nuisance for children. That the defendants were aware or 
in the exercise of reasonable care should have been aware of the fact 
that the said outbuildings were at all times open to the public, and 
constituted an attractive and dangerous nuisance for children, and were 
open and accessible to all persons at all hours of day and night. 

6. That the defendants and each of them were aware, or in the 
exercise of reasonable care should have been aware that failure to 
provide said outbuildings with means of properly closing the same from 
accessibility by the public generally, and the practice of permitting 
said outbuildings to be open and accessible to all persons at all hours 
of the day and night and the practice of permitting children of tender 
years to frequent’, loiter and play in and on and about the said outbuildings 
all were conducive to and created hazards of peril, unreasonable risk, 
and harm to children of tender years who were permitted to loiter, 
play and frequent said outbuildings over a long period of time. 

7. That on or about the 4th day of March, 1956, the defendants 
were jointly and severally guilty of the following acts of negligence; 

did permit, create, and maintain an attractive nuisance for children in 
the outbuildings attached to and part of premises 2413 Pennsylvania 
Avenue, N. W.; did permit the outbuildings of premises 2413 Pennsylvania 
Avenue, N. W., to be and remain open, unsecured and accessible to all 
persons at all hours of the day and night over a long period of time prior 
to March 4, 1956; did permit, create, and maintain in and about the 
outbuildings of premises 2413 Pennsylvania Avenue, N. W., dangerous 
instrumentalities, perils, hazards, and unreasonable risks of harm to 
children who were known to frequent, loiter and play in and on said out- 
buildings; did fail to keep said premises free of dangerous instrumental- 
ities, perils, hazards, and unreasonable risks to children, having 
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knowledge of the same, actually or constructively; did fail to exercise 


reasonable and normal care, maintenance, and inspection of the said 
outbuildings, thereby failing to discover the existence of dangerous 
instrumentalities, perils, hazards, and unreasonable risks to children 
present in said outbuildings; did permit dangerous instrumentalities of 
a perilous and attractive nature to children to be brought into said out- 
buildings and to remain there accessible to children who frequented, 
loitered and played in said outbuildings; did fail to take adequate pre- 
cautions for the care, inspection, protection and maintenance of said 
property to avoid accessibility, danger and injury to children known to 
frequent the said premises. 

8. That as a result of one, some or all of the aforementioned acts 
of negligence jointly and severally committed by the defendants, the 
minor plaintiff, Charles McGettigan, did, on or about March 4, 1956, 
sustain severe and permanent injuries, as the result of the igniting of 
attractive and dangerous instrumentality, to-wit; a live flare containing 
incendiary powder, present in and found upon the outbuildings located at 
premises, 2413 Pennsylvania Avenue, N. W. 

9, That minor plaintiff is permenently maimed, scarred, and 
disfigured, despite heroic surgery, hospitalization and medical care, 
all of which care he will require for the rest of his life. That he has 
and will continue permanently to experience pain, suffering, humiliation, 
embarrassment, limitations of activity , associations and employment, 
as well as emotional, psychological and physiological complications, all 
resulting from his maimed, scarred, and disfigured condition. 

10. That the plaintiff mother, has sustained great loss as a result 
of the permanent maiming, scarring and disfigurement of her son, the 
minor plaintiff. That she has incurred substantial medical, surgical and 
related expenses, and will continue to incur such expenses for an indef- 
inite period in the future in order to ease the pain, suffering, maiming 


and disfigurement of her son. 


11. That all of the foregoing injuries, losses, and impediments, 
past, present, and future, are the direct result of the negligence of 
the defendants, jointly and severally, as hereinbefore set forth. 

WHE REFORE , the premises considered, the plaintiffs bring 
this action and claim as follows: 

1. Plaintiff, Gertrude McGettigan, claims the sum of One Hundred 
Thousand Dollars ($100,000.00). 

2. Plaintiff, Charles S. McGettigan, through his Mother and next 
friend, claims the sum of Five Hundred Thousand Dollars, ($500,000.00). 


/s/ HARRY W. GOLDBERG, 
1511 K Street, N. W. 
Washington 5,D.C. 


/s/ JOSEPH GELB, 
900 F Street, N. W. 
Washington, D.C. 


/s/ MORRIS ALTMAN, 
1511 K Street, N. W. 
Washington 5,D.C. 
Attorneys for Plaintiffs 


JURY DEMAND 
Plaintiff demands trial by jury on all issues. 
/s/ HARRY W. GOLDBERG 


[Certificate of Service] 


[Filed Sept. 19, 1958] 
DEPOSITIONS -- TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Monday, July 28, 1958. 


Depositions of GERTRUDE McGETTIGAN, a plaintiff, JOHN 
McGETTIGAN, a witness, and CHARLES S. McGETTIGAN, a plaintiff, 
called for examination by counsel for the defendants, pursuant to notice, 
a copy of which is attached to the court copy of these depositions, in the 
offices of Hogan & Hartson, 810 Colorado Building, Washington, D.C., 
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beginning at 2:00 o'clock, p. m., before Nils B. Skavang, a Nedary Public 
in and for the District of Columbia, when were present on behalf of the 
respective parties: : 
For the Plaintiffs: 
HARRY W. GOLDBERG, ESQ. 
and 
JOSEPH GELB, ESQ. 
For the Defendants: 


HOGAN & HARTSON, ESQS. 
BY: PAUL R. CONNOLLY, ESQ. 


MR. CONNOLLY: Let the record show that Mrs. Gertrude 
McGettigan is here pursuant to notice. 

MR. GOLDBERG: I have Charles and John McGettigan, but I did 
not bring them down here at this time, because I felt that there could 
probably be a brief interlude when I could get them down here ina few 
minutes. They are children and it is extremely HE to keep children 
sitting around. ) 

I didn't know how long you might go with Mrs. MeGettigan, but I 
have them both available today. 

MR. CONNOLLY: Fine. 

MR. GOLDBERG: However, depending on the length of the deposition 
-- I don't know how long you intend to go. 

MR. CONNOLLY: As I told you, Mr. Goldberg, both informally 
and otherwise, what Iam most interested in finding out is something 
about the background of the litigation, not too much about the injuries. 
I think that will shorten the depositions. : 

You told me that you will get medical reports and a list of damages ? 

MR. GOLDBERG: Medical reports will be available in time. I 
don't have them at the moment. : 


I have the witnesses available, and because of the youthfulness it 


is extremely difficult to keep children quiet here. 
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MR. CONNOLLY: What I mean to say is, I don't intend to go 
through the complete medical history with Mrs. McGettigan now, be- 
cause I think that is something that we can get from doctors' reports 
which we can get iater. 

If we need to do so, I take it you don't have any objection to that? 

MR. GOLDBERG: You mean to producing medical reports and 
so forth? 

MR. CONNOLLY: I mean, in time you will give us medical reports? 

MR. GOLDBERG: Of course. 

MR. CONNOLLY: And if we need to take a deposition to explore 
the medical reports, as probably we will want, we can explore that later 
without going into it all now. I understand that the medical history of 
this boy is rather extensive. 

MR, GOLDBERG: I understand that is correct. 

MR. CONNOLLY: Iam trying to save time. 

MR. GOLDBERG: The only reason, as I say, that I did not bring 
the boys down was because the boys, particularly the boy that has been 

injured is a nervous type of fellow. He is very difficult to keep 
seated. Do you follow me? 

MR. CONNOLLY: Yes. 

MR. GOLDBERG: I didn't want to bring him down until we need 
him. 

MR. CONNOLLY: Yes. 


GERTRUDE McGETTIGAN, 
a plaintiff, was called for examination by counsel for the defendant, and 


after having been duly sworn by the Notary Public, was examined and 
testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANTS 
BY MR. CONNOLLY: 
Q. Your name is Gertrude McGettigan? A. Yes, sir. 
Q. And where do you live, Mrs. McGettigan? A. I live at 1117 - 
24th Street , Northwest. 
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Q. How long have you lived there? A. I have lived there about 
four years. ) 

Q. Where did you live prior to that time? A. I lived at 2406 
Pennsylvania Avenue for a short time. 

Q. 2406 Pennsylvania? A. Yes. 

Q. Northwest? A. That's right, sir. 

Q. How long did you live there? A. I think about nine months or 
a year. 

Q. Have you lived any place else in the District of Columbia prior 
to that time? A. I lived with my husband at 2419 K Street, Northwest. 

Q. For how long? A. Oh, I can't tell. 

Q. You can't say for how many years? A. Oh,I don't know. I 
should remember. About seven years. 

Q. How many children do you have? A. I have four, sir. 

Q. Could you give their first names and their ages? A. Patrick 
McGettigan, sixteen years old and Catherine, fifteen. ! 

Q. Yes. A. And John McGettigan is thirteen and Charles is twelve. 

Q. What is your husband's name? A. Henry. 

Q. Is he alive? A. He is alive, sir, some whe re. 

Q. You and he are separated, is that right? A. We have been 
separated nine years. | 

Q. Has your marriage ever been terminated by divorce ? 

A. No, sir. 

Q. But I take it, he does not live with you, nor does he provide 
for the support of you or your children? A. No, sir. 

Q. At any rate, during your married life you have lived in this 
general neighborhood where you presently live, is that right? A. Yes, 
sir. 

Q. How long have you been married? A. Since 1939. 

Q. Your husband left you, I take it? A. We had a domestic 
quarrel and we were behind on our rent and we had to get out anyway. 


My husband was locked up for three months and we just parted ways because -- 
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Q. When did that take place, Mrs. McGettigan? A. My daughter 
was seven years old. 


Q. So that was eight years ago? A. Yes, sir. 
Q. 1950? A. Yes. 
Q. How are you employed? A. Iam employed by McArdle 


Printing Company. 

Q. McArdle? A. Yes, sir. 

Q. How long have you been employed there? A. I have roughly 

been with them for ten years. It wasn't always McArdle Printing 
Company. 

Q. Where else have you been employed? A. It was the Bureau of 
National Affairs, it was on 22nd Street. 

Q. But you are presently employed by McArdle? A. Yes, sir. 

Q. Your boy Charles was injured back in 1956, was he not? 
A. That's right, sir. 

. What date was he injured on? A. The fourth, sir, of March. 

1956? A. Yes. 

How was he injured? A. He was burned, sir. 

Where did that take place? A. In the back yard. 

In the back yard? A. Yes, sir. 

Was anyone with him at the time? A. No, sir. 

Tell us how he happened to be burned? A. I was aorises 
that day and the night before, Johnny my son brought this container 
home and he was playing around with it in the yard and later on Pat, 

my son gave it to me in the kitchen, and I put it down in the trash, 
I mean, in a paper bag outside the back door. 

This was Saturday night, so next day Pat and John went to the 
movies and my daughter Catherine she went to see a lady next door 
and I was doing my housework and I was trying to wash at the same 
time and Charlie had in the meantime gotten this thing out of the trash 
and had broken it up. 

It looked like it was some kind of sand or something. I don't know. 
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So I told him to sweep it up and with that I went upstairs to mop up 


off the bathroom floor where I had been washing with the washing machine, 
so it wouldn't go through the ceiling and the next thing I heard was this 
explosion and when I came down, Charlie was in flames from head to toe. 

We had a bed in the diningroom and I took the bedclothes off and 
wrapped around him but everything seemed to catch fire. I made three 
attempts before I could get Charlie off his clothes and after I got him 
out of his clothes, I went to the telephone and called the operator and 
asked if they could please give me help, because the boy was hurt, and 
in about three minutes the Rescue Squad was there and'took him to 
Emergency Hospital. : 

Q. Let me stop you for a moment. This happened on a Sunday ? 

A. Yes,sir, it was Sunday. ) 

Q. What time of the day? A. 2:00 o'clock, sir. | 

Q. And he was playing in the backyard and at that time he was 
ten, is that right? A. Yes, nine years old, sir. 

Q. What is his birthday? A. It is June the 6th, sir. 

Q. Now, you had seen this container the day before? A. It was 
in the evening time rather, I saw it, because Johnnie an You see, I was 
going to McArdle's and I had been going in at 7:00 o'clock and we worked 
through until we got finished and sometimes that might be 6:30 in the 
morning, you know, and so most of Saturday I generally sleep, maybe 
until 5:00 o'clock. 

So, this thing was lying around in the kitchen and Johnnie had been 
playing with it and Pat, and I just put it in a paper bag outside the door 
which I keep handy, because I put my trash down in the shed which I keep 
locked up to keep it out of the yard, because we used to have a nice yard 
there. 

Q. Let me stop and ask you: It was about 6:00 or 6:30 the pre- 
ceding night that you had seen this for the first time, is that right ? 

A. Yes, sir, that was the first time I saw it. 

@. What did it look like? A. It looked like a container that maps 

and calendars come in. It was kind of khaki colored. 
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Q. Was it metal? A. No, sir, it was cardboard, kind of card- 
board, just a round container. Well, it would be about twenty inches 
long (indicating). 

Q. And it was cylindrical in shape? A. Yes, it was -- 

Q. Just like a tube? A. Tube, sir. 

Q. And you said that it was about twenty inches long? A. About 
twenty inches long. 

Q. And it looked as if it was made of cardboard? A. Yes, sir. 

Q. Khakicolor? A. Yes, sir. 

Q. What was at either end? A. It was open, the ends. I didn't 
take so much notice of it, because it was something that was cluttering 
the place up and I picked it up and put it in the trash. I have a bag back 
there handy. 

Q. Was there any writing or marking on it at all? A. I didn't 
take any notice, sir. 

Q. This khaki color, was that the paper around the cylinder itself? 

A. It was just a paper, rolled paper, like a rolled piece of paper 
cardboard. It would be about a quarter of an inch. 

Q. The khaki color which the thing had, did that give the appearance 
of being a piece of paper wrapped around the tube itself or was it the 
tube itself that was khaki? A. The tube itself was khaki, sir. 

Q. So it didn't have any wrapping on it? A. No, it was just 
cardboard like. It would be like a container that a map or calendar 
would come in. 

Q. You said, the ends were open? A. Yes, just like a container, 
and I didn't think no more about it and I just put it in the trash, because, 
I mean, kids will bring odds and ends home, you know. 

Q. Was it heavy? A. No, I didn't particularly take notice, sir. 
It was just another piece of trash so far as I was concerned and I put 
it out in the bag and I didn't think it was anything dangerous. 

Q. Now, you say you had a bag outside your kitchen door? 


A. Yes, it was like a shopping bag, like you bring your groceries home 


in. It was just kind of handy. As I say, I keep my shed locked up and 
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I keep my trash in the far end of the garden. We have two sheds, one 
near the house and one at the end of the yard that goes near the alley. 

Q. And your trash is kept in the alley? A. It is in the shed near 
the alley and I -- 

Q. And you wait until the bag is full and then -- A. And then I 
take it and put it in a big can. 

Q. Isee. A. It was kind of handy that way, because sometimes 
at night it is dark and you don't feel like going down there, because, 
you know, there are a lot of people in the alley at that time of the night, 
you know. : 

Q. So you put it in this paper bag just outside the kitchen door ? 
A. I didn't think no more about it. I just put it down in there. 

Q. I think if you just answer my questions we will get through a 
lot faster. You put it in this brown paper bag, is that right ? A. Yes, 
sir. 


Q. Was that bag outside the kitchen door or inside the kitchen 


door? A. Outside the kitchen door, sir. 

Q. And then you paid no more attention to it? A. No, sir. 

Q. And you said that the next day you had been washing, using 
the washing machine on the second floor in the bathroom? A. That's 
right, sir. 

Q. And everybody was out of the house except Charlie and he was 
playing in the back yard? A. That's right, sir. 

Q. And you went down and you saw him playing in the back yard? 
A. When I went down, sir, he had gotten this thing out of the bag and 
broken in up. 

Q. How had he broken it up? A. I don't know, sir. He had broken 
it in two and it looked like sand or something. 

Q. Did you see the container in its broken condition? A. After 
Charlie had broken it, yes, but -- 

Q. Was it broken in half? A. Yes, sir. 

Q. And on the ground was something that appeared to be sand? 
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A. It looked like sand to me, sir. 
Q. What color was it? A. Icouldn't tell you that. It looked to me 
like sand, some kind of gravel like. 


Q. Was it the color of sand? A. Well, it was kind of sandy looking 


and so I went out to him because he was making a mess, and I told him 
to sweep it up and I had a broken broom on the step and I said "Sweep 
it up", and he started to sweep it up and with that I went back upstairs 

to mop up the mess, you know and the next thing I heard was this 
terrible explosion and then I heard Charlie scream and I came down 
and Charlie was just afire from head to toe and the first thing I did was 
to grab the clothes from the -- 

Q. I understand that, I will come back to that ina minute. When 
you saw this stuff around, was it grey or was it khaki colored or was 
it sandy colored? What color was it? A. Some kind of -- It looked like 
some kind of gravel or sand to me. 

Q. Do you remember what color it was? A. I don't, sir. 

Q. Was it white? 

MR. GOLDBERG: I object, Mr. Connolly, because she has already 
indicated that she doesn't remember the color. You can answer the 
question, of course, Mrs. McGettigan, but don't guess. Answer it if you 
remember. 

BY MR. CONNOLLY: 

Q. Is it true that your best recollection of it would be that it 
appeared to you to be sand? A. It looked like sand to me, sir. 

Q. Where had he spilled it? What part of the yard? A. From 
the doorstep leading down into the yard, but Charlie had swept it up 
when I told him to sweep it, and he had gotten it all over himself sweeping 
it. 

Q. Gotten it all over where? A. Just down into the yard, you see. 
As you go down out the back door you have to go down two steps and 
then there is like a little passageway and then you come to the shed and 
there is a little piece of ground here (indicating) next to the apartment 
house where we used to have a little garden and he had swept this up 
into this little place, that I call this garden. 
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Q. Isee. A. Then I went upstairs, and the next thing I heard was 
this explosion, as I told you. : 

Q. Did he have any matches? A. I don't leave any matches 
around the house, sir. I don't know how he lit it, where: he got the light 


from; whether he got it from the water heater. Iam careful not to leave 


matches around. 

Q. What has Charlie told you subsequently about how he did it? 
A. He said -- Well, evidently I had overlooked them. I used to keep 
book matches, because they were easy to tuck away. I didn't like to 
keep matches lying around where the kids could get them. 

Q. And you said you heard this explosion? A. There was a 
terrible explosion, the flames came above the house and when I heard 
him screaming, I didn't know what to think. I came down and I didn't 

see Charlie at all, he was just a torch and after I put him out he 
kept screaming to me to take it off him. He was just black and covered 
with like silver and he kept screaming to get it off. | 

At that time a lady came in from next door trying to comfort him 
and I went to the phone and I called -- I had already called for help. 

Q. You just put a call in to the operator and the Rescue Squad 
came? A. That's right. 

Q. Who was the lady next door that came? A. I have forgotten 
her name. I could get it, sir, but I have forgotten her name. 

Q. She doesn't live there any more? A. Yes, she still lives 
there, sir, but I mean, I am not personal -- I don't have time, in other 
words to make friends. I do know her name, but right now, sir, I have 
forgot. ) 

Q. But she still lives next door? A. Yes, sir. : 

Q. On what side? A. She is on the side where the -- facing our 
yard in the back, back into us and to our yard. 

Q. She lives across the alley? A. Next door, it is a big apartment 
house, and J think her apartment overlooks out back yard, you know. 

Q. Isee. A. She had a pretty good view of -- i 
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Q. You say that you don't know that lady's name now but that you 
can get it? A. Ido know it, sir, but right now, I forget it, sir. 

Q. Would you get that name and give it to Mr. Goldberg? 

A. I will, sir. 

Q. And he can pass it on tome. A. I will, I do know it but just 
now I can't think of it. 

Q. What rescue squad came, do you know? A. I don't know, sir. 

MR. CONNOLLY: Do you know the name, Mr. Goldberg ? 

MR. GOLDBERG: I can't say offhand, but I think I can get that 
information for you. 

MR. CONNOLLY: Please do. 

MR. GOLDBERG: I think there are two in the city and I think this 
was the downtown rescue squad, but Iam not certain. I will make a note 
of that. Do you want to know the number of the rescue squad ? 

MR. CONNOLLY: What rescue squad it was, yes, whether it goes 
by name or by number. 

BY MR. CONNOLLY: 

Q. The Rescue Squad took you and Charlie to the Emergency 
Hospital? A. Yes, sir. 

Q. How long did he stay at Emergency Hospital? A. Eight months, 
sir. 

Q. During that period of time, how many operations did he have? 
A. Pardon, sir. 

Q. How many operations? Approximately? A. I know he had 
sixteen pints of blood. I could get you that, sir. 

Q. At any rate, he had a number of skin grafts? A. Yes, he 
certainly did, sir. His doctor could give you that. 

Q. How did you ascertain or how did you find out that Johnnie 
was the one that had brought this tubular container home? A. Would 


you repeat that, sir? ; 
Q. How did you find out that it was Johnnie of your children that 
had brought this tube home? A. He told me so, sir, himself. 
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Q. When did he tell you that? A. Well, after Charlie got burned. 

Q. You wanted to find out what had happened? A. Yes, sir, I 
mean, after all, Charlie got burned and he took me later and showed me 
where he found it. : 

Q. When did you talk to Johnnie about this? 

I know you said "after Charlie was burned", but do you remember 

how long after Charlie was burned? A. Well, it wasn't long, I 
mean. He was eight months in the hospital and I was terribly worried 
about Charlie and I was with him as much as possible but I also questioned 
Johnnie about where he found it and all that. | 

Q. What did Johnnie say to you? A. Well, he said he found it in 
back of kind of a back entrance of a store at 2413 Pennsylvania Avenue. 

Q. And you said he took you there and showed it to you? A. Yes, 


when we were going to the store on day he took me up there and showed 


me just where he found it. 

Q. What did the building look like? A. Well, it was a place that 
had broken windows and it had no doors on it. I didn't go inside. 

Q. It had no doors on it? A. No doors on it, no, sir. 

Q. When did you see it? A. After Charlie got burned. 

Q. But how long after? A. Oh, I would say about a month. 

Q. Now, did you ask Johnnie how he got into the place? A. Well, 
Johnnie said he got in -- he used to go in the door and go in from L Street 
or he said he could go up the fire-escape over the roof'-- he could go 
in the front way or through the back. | 

Q. What front way? A. The front of the building . 

Q. You mean in from Pennsylvania Avenue? A. Yes, sir. 

Q. Did Johnnie tell you that the store on Pennsylvania Avenue 
was vacant? A. Years ago I heard him say he used to go in that way. 
He used to go up the fire escape but mostly he used to go in the back 
entrance. ) 

Q. From L Street? A. Yes, sir. 

Q. And you say this was a building that had glass bricks in it? 
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A. It had glass windows, it had no doors on it that I could see. 
Q. Was there a place for doors? A. It looked like there was 
a place that had doors at one time. 
Q. Were the doors double hung doors or single hung? A. I don't 


know, sir, I never did go in. 

Q. How wide was the opening? A. I would say (indicating), I don't 
know, I can't tell you. 

Q. The opening in the building wasn't as big as a garage door, 
was it? A. It was quite large, sir. 


Q. Could you drive an automobile in? A. Iam not quite sure, 


Q. You know what I mean by garage doors, don't you? A. Yes, 
I do, sir, but Iam not quite sure of the width of the place. 

Q. You started to show me a few moments ago about how wide 
the opening was? A. I think it could almost be -- I don't know if you 
could put a car in the place, but the doors were pretty wide. I don't 
know the width. 

Q. You started to hold up your hands ? 

MR. GOLDBERG: I would like the witness only to answer the 
question if she can remember. I want to caution her against guessing. 
I don't think you want her to guess. 

MR. CONNOLLY: I don't want her to guess. 

MR. GOLDBERG: If you do remember, so state. If you don't 
remember, just so advise Mr. Connolly. 

THE WITNESS: Mr. Connolly, Iam sorry but I don't remember. 

BY MR. CONNOLLY: 

Q. The place you saw had an opening where a door could fit, 
but there was no door? A. There was no door that I could see, sir. 

Q. Ani to the best of your recollection the opening was at least 
wide enough so that you have a question in your mind as to whether or not 
an automobile could fit through it or not? A. That's right, sir. 

Q. What was the building made of? A. Brick with glass windows. 
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MR. CONNOLLY: Iam going to show you a photograph which 
I will mark Defendants' Exhibit No. 1 for Identification. 


(The photograph above referred to 
was marked Defendants’ Exhibit 
No. 1 for Identification and was 
retained by counsel.) 


MR. GOLDBERG: May I see the photograph? 

MR. CONNOLLY: Yes. 

MR. GOLDBERG: May I ask you if the date October 22, 1957 
on the back of the photograph indicates the date that the photograph 
was taken? 

MR. CONNOLLY: I assume it does. I don't know that that date 
is significant. 

MR. GOLDBERG: If that is the date on which the Scorn was 
taken, then I would like the record to register my objection to the use of 
this photograph in connection with any questioning for the reason that 
this accident occurred -- : 

MR. CONNOLLY: Just a minute. I am entitled to ask the witness 
whether that photograph actually shows the condition of the place at the 
time she observed it. She can say that she doesn't know or that it does 
not, but I don't think -- I think I am entitled to her testimony uninfluenced 

by any information you want to provide. 

MR. GOLDBERG: I will object to the photograph and the questions 
based on the photograph for the reason that the photograph shows a date 
approximately a year and a half after the accident occurred. 

MR. CONNOLLY: You may do so. 

MR. GOLDBERG: You may observe the i tsararae Mrs. McGettigan. 


(Whereupon the witness observed the exhibit above referred to.) 
BY MR. CONNOLLY: 
Q. Can you tell us whether or not that photograph shows the 


building pointed out to you by your son Johnnie as it appeared to you on 
the occasion when you first saw it? A. No, sir. 
Q. It does not? 
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MR. GOLDBERG: I am going to object to the question. 

MR. CONNOLLY: She has already answered it. 

MR. GOLDBERG: That is all right, but Iam objecting to each 
question. 

BY MR. CONNOLLY: 

Q. Tell us if you can, how the building shown in that photograph 
differs from your recollection? 

MR. GOLDBERG: Objection. You may answer it. 

THE WITNESS: It had no doors, there were no doors on here 
(indicating). 

BY MR. CONNOLLY: 

Q. That photograph shows a double set of doors, does it not ? 

A. Yes. There was no doors here, sir (indicating), this was open 
(indicating). 

Q. So the area covered by those double doors at the time you first 
saw it was completely open (indicating)? A.. Yes, sir. 

MR. GOLDBERG: I object to that question. 

MR. CONNOLLY: I understand. 

MR. GOLDBERG: It is a leading question. Your question implies 
a statement by her that this entire area was open and that is not what 
she has stated. 

MR. CONNOLLY: Wait a minute. Will the reporter read my last 
question back. 

(Whereupon the last question was read back by the reporter.) 

BY MR. CONNOLLY: 

Q. I will withdraw that question. You said that that photograph 
differs from the scene you observed when it was shown to you by Johnnie 
in that there were no doors in the building? A. There was no doors 
there, sir. 

Q. When you observed the building, tell us whether or not the 
area that is presently enclosed with those two doors in the left hand side 


of that building was the area that you observed completely open? 
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MR, GOLDBERG: If you remember. 
THE WITNESS: These two doors (indicating), there was no doors 
that I could see, sir. ; 
BY MR. CONNOLLY: 
Q. Other than that, is that a correct representation of the building 
as you observed it? 
MR. GOLDBERG: Objection. 
BY MR. CONNOLLY: 
Q. When Johnnie first showed it to you? A. It was pretty broken 
down, the windows smashed and it was pretty run down. 
Q. The photograph shows broken windows, is that right ? 
A. Yes, sir, some of them are. 
Q. Do you see a door on the righthand side of that building, next 
to where the "T.V." is written? A. Yes, sir. 
Q. It looks to be black or at least a dark color on the photograph, 
does it not? A. Yes, sir. 
Q. Do you know where that door leads to? A. No, , I do not, no, sir. 
Q. Was that door in place when you saw it? A. It was an open 
area, that is all -- I didn't take notice of it. There were the broken 
windows. | 
Q. Tell us whether or not there was a door similar to the door 
shown in the right of that photograph on the right edge of the building, 
whether or not there was a similar door on the lefthand edge of the 
building ? , 
MR. GOLDBERG: If you remember. 
THE WITNESS: I don't remember. I couldn't see any doors. If 
there was a door there, it must have been inside and I didn't go inside. 
BY MR. CONNOLLY: 
Q. Tell us whether or not the opening which you saw into the building 
was wider than the door shown on the righthand side of the building ? 


A. It was wide, sir, there was no doors here (indicating), I didn't see 


any. 
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Q. Tell us then, whether or not the opening which you observed 
was as wide as the area that is now enclosed by the two wooden doors 
on the lefthand side ? 

MR. GOLDBERG: I object to that, Mr. Connolly, because she has 
told you that the area where these doors are was composed of a doorway 
and glass, broken glass and broken windows. 

MR, CONNOLLY: She hasn't, either. 

MR. GOLDBERG: That is my recollection of her testimony. 

You asked her to describe this building and she said there were 
no doors and a lot of broken windows. 

MR. CONNOLLY: There is an area there which shows broken 
windows. 

THE WITNESS: There was no doors here, sir (indicating), that 
I could see. The windows was broken. It was pretty rundown looking. 

BY MR. CONNOLLY: 

Q. Was there any other set of windows in that building other than 
the one shown here? A. All I could see was broken windows, sir, I 
didn't see nothing else that was -- it was broken. 

Q. And you didn't goin? A. I didn't, sir, because I was on my 
way to the store and he was pointing out that this was where he found 
the flare, because I was too concerned about Charlie. 

Q. All right, now, did Johnnie say that when he got the flare 
anyone else was with him? A. No, I don't think there was anybody with 
him. 


Q. Charlie was not with him? A. No, Charlie wasn't with him 
that day, sir. He was playing in another area. They had been playing 


there on Saturday with his friends. 

Q. It is Charlie you are speaking of now? A. Yes, sir. 

Q. You say that Charlie was not with Johnnie when Johnnie got 
this flare? A. No, sir, not as I know. 

Q. Who described this to you as a flare? A. I learned later 
that it was a flare. It might be somebody from the Police Department 
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who said that it might be a flare. The day I saw it I didn't really know 
what it was. 

Q. Somebody from the Police Department said that is was a flare? 
A. They said it might have been a flare. I mean, nobody (gaa 
knows really what it is. 

Q. What this container was that started the fire ? | A. I don't know, 
sir, I mean -- there was some pieces left, I think. 

Q. What did you do with the pieces? A. I didn't t take nothing, 
the Police Department ook them. 

Q. So you didn't look for the flare, I take it, after -- 

A. I went to the hospital. I had my hands burned also. 

Q. You have not seen the container or any part of the container 
since? A. No, sir. 

Q. You don't know whether any pieces are in existence or not, 
do you? A. No, sir. 

Q. When did Johnnie tell you that he used to go in this building 
frequently? A. Well, I mean, there were children in there playing all 
the time and at that time there were loads of kids on the Avenue that 
used to play around that area and Johnnie used to play with his friends 
there also. 

Q. How do you know that John used to play in that , building? 

A. Lused to see kids play in there, in that area, because there was 
loads of kids that lived up on the Avenue. 

Q. Do you know of your own knowledge whether children had ever 
gone in that building before? A. Only once when Johnnie told me. 

Q. He said he had gone in there many times before? A. Yes. 

Q. Sometimes he had gone through the opening from L Street ? 
A. Yes, that's right, sir. 

Q. And sometimes he had come in from Desnevivania Avenue 
side? A. From the fire escape, he had come from the fire escape. 

Q. Did he ever show you where the fire escape was ? A. Itis 


up on that side there (indicating). It is on the side there. You can 


climb up and go over the roof. 
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Q. Did he tell you whether this was the only flare or container 
that he found in that place? A. That is the only thing that Johnnie 
brought home. 


Q. Did you ask him whether there were any more in the place? 


A. I don't think he looked for any more. 

Q. Have you talked to Johnnie at some length about this thing ? 
A. I don't understand you, sir. 

Q. Haven't you talked to Johnnie often and a lot about where he 
got the flare, how he happened to get the flare? A. Well, he told me 
he was playing in there, he was kicking some cans or something there, 
and he said he had seen it a long time ago this thing there, but he 
thought it was some kind of a pipe sticking in the ground and on this 
particular day, he was kicking a big can or something and he loosened it. 

So he got down and he pushed the trash away and found this thing 
and we later found it was this explosive. 

Q. Johnnie told you that he had seen it there a long time before? 
A. Yes, but he thought it was a pipe sticking out of the ground, you know. 

Q. Because it was buried in the ground? A. Yes, sir, just the 

end like sticking out, with the dirt around it and he said he thought 
it was just a pipe. He didn't take that much notice, but on this particular 
day he was kicking that beer can -- 

Q. Do I understand that Johnnie told you therefore that there was 
a dirt floor inside this place? A. I understand it was in some kind of 
cupboard or something. He said he was kicking it, this beer can and 
there was all kinds of wine bottles and whiskey bottles and all kinds of 
junk in there. 

Q. You say you never observed whether or not there was any 
writing on this thing or not? A. No,I didn't, sir. I mean, I just 
took it for, as Isay, a container. I mean, I just put it down in the paper 
bag, put it down with the trash when I took the bag down. 

I didn't think it was anything dangerous otherwise. If I had thought 
it was such a thing, I would have called the police, I wouldn't have left 
such a thing lying around. 
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Q. Now, did you understand from Charlie that it was the sand 
like stuff that you had seen him sweeping up that exploded ? 
A. That was my impression of what it was, that Charlie said it was. 


I don't know whether he said anything in particular about what it was, 


I mean -- it was just a mess. 

Q. Was the area on the ground burned? A. The top of the big 

apartment house was burned. I mean, these flames went way 
above our house and way above the apartment house. It was really a 
loud explosion. | 

Q. Was the ground itself burned? A. I think it was at the time, sir. 
It kind of left this black and silver like -- 

Q. Charred spot on the ground? A. Yes, well, it is not brown 
but it was on the walls where it had burned up. 

Q. I understand that, but was the area that you had seen Charlie 
sweeping that stuff on, was that actually burned? A. Yes, it was burned, 
the broom was burned and everything it came in contact with was burned. 

Q. Did Johnnie tell you the names of any of his playmates -- 

A. He played with several boys. 

Q. Did he say whether any of those people had been in this outbuilding 
before? A. Yes, I mean -- I can't tell you all their names, but there 
were a couple of boys, Eddie Jones and there was another family that 
lived around there that had a couple of twins. I can't tell you their correct 
names. Johnnie could tell you the names. They used to play up there 
quite often. 

Q. Did you understand that anybody was with Johnnie when he got 
this the day before? A. I don't think there was anybody , sir, with 
Johnnie that day. They might have been playing earlier with him, but 
when he found it he was by himself. 

Q. Have you heard from anybody where this flare came from? 

MR. GOLDBERG: I object to that question. What do you mean 
by that, Mr. Connolly? She said it came from the building. 

MR. CONNOLLY: I know, immediately, but has she heard from 


anybody in the neighborhood where the flare first came from, irrespec- 
tive of whether it is hearsay or not. 

THE WITNESS: I haven't spoken to anybody. I don't have time 
to run around the neighborhood asking questions. 

BY MR. CONNOLLY: 

Q. Didn't your neighbors show a lot of concern for your welfare 
and for Charlie's welfare? A. Yes, sir, everyone was very kind. 

Q. Didn't the neighbors also seek to help you find out the reason 
why Charlie was hurt? A. They were more concerned about Charlie 
getting well at that time. 

Q. Nobody told you where the flare had first come from? 

A. Only -- what I know is what Johnnie said. 

Q. And you have never told anybody else or expressed any view 
as to where the flare came from, is that your testimony ? 

MR. GOLDBERG: Will you repeat that question, sir? I didn't 
quite get that. 

BY MR. CONNOLLY: 

Q. No one has ever told you where the flare came from? 
A. Only my son, sir. 

Q. Is it also your testimony that you have never told anyone else, 
any other person where the flare came from other than it came from a 
shed? A. Sir, I don't remember. 

Q. At the time, was the a construction project going on at 
Columbia Hospital? A. No, sir. 

Q. Had there been one a short while before that was completed ? 
A. I don't remember. 

Q. What type of business at the time was in the first floor at 


2413 Pennsylvania Avenue ? 

MR. GOLDBERG: Are you referring to the store in the front of 
this property ? 

MR. CONNOLLY: Yes. 

MR. GOLDBERG: If you can answer the question, Mrs. McGettigan, 
and if you understand the question, you may answer it. 
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THE WITNESS: I did know there was a T. V. store, but lam 

not quite sure, sir. ! 
BY MR. CONNOLLY: 

Q. I notice that in the picture you have in front of you, Defendants' 
Exhibit No. 1, there is marked on what appears to be a garage right 
next door to it "Radio and Television Company, 2415 Pennsylvania 
Avenue, Reynold's T.V.", is that the name of the store? 

MR. GOLDBERG: If you know. 

THE WITNESS: I don't know, sir. I didn't have time to go around 
in the front looking what the name of the store was. 

I know there used to be a couple of T. V. stores up there. I used 
to go up that way going to the store and cut through the park, across 
the Avenue. 

BY MR. CONNOLLY: 

Q. Do you know the names of any persons that used to play in 
this outbuilding that you have identified as 2413 Pennsylvania Avenue ? 
A. I knew my son's playmates -- I can't tell you their last name. They 
used to live in that big, white house and they just moved away to Boston 


and they were twin brothers and Johnnie can tell what their names were. 
Charlie had many friends that lived around the Avenue. Most of the kids 


have moved. 


Q. Had you known that the children that the boys were playing 
with were playing in that building prior to this occurrence ? A. Well, 

I knew they had played in that area, sir, I mean, I must have 
known they were playing -- I mean, I couldn't control them from going 
into an open building. I mean, there was no other place for the children 
to play --there are no clubs for children, you know there are Boys' 
Clubs, there was nothing like that down our way. 

Q. Did you ever tell the boys that they had no business climbing 
up fire escapes and across roofs and into sheds ? A. You don't always 
know these things until these things happen. | 

Q. That is what Iam asking you. Did you know that before it 
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happened? A. I know they played in that area, sir. 

Q. Had you ever seen them on the rooftops? A. No,I didn't 
myself. 

Q. Or on the garage tops? A. No, I know Charlie came home one 
day crying and saying he fell from a roof and I didn't know at the time 
that was the same building 

Q. How do you know it is the same building now? A. Because 
Charlie told me it was the same building, because then there was a hole 
in the roof. I mean, I didn't know -- I only know what the children tell 
me. I work at night and I sleep half of the day so Iam fit to go to work 

at night time and sometimes I go out, two or three times a week 
doing housework. 

Q. Is there another garage next to the one you have identified, 
2415 Pennsylvania Avenue? A. You mean this one on the right (indicating) ? 

MR. GOLDBERG: Are you referring to a garage that is not shown 
in the picture ? 

MR. CONNOLLY: It is it not shown in the picture. It is another 
garage next door to the left. 

THE WITNESS: I think the stores go back there. 

BY MR. CONNOLLY: 

Q. Do you recall a tin garage ? 

MR. GOLDBERG: You need not refer to this picture, Mrs. 
McGettigan. He is calling on your recollection as I understand. 

MR. CONNOLLY: Yes. 

MR. GOLDBERG: Let us not regard this picture. You don't need 
it to answer his question. If you understand the question, Mrs. McGettigan. 

THE WITNESS: I can't picture in my mind now another -- I 
thought there were some stores that go back a little bit. 

BY MR. CONNOLLY: 

Q. Mrs. McGettigan, shortly after this thing happened, when you 
first got a lawyer, you employed Mr. Gelb, didn't you? A. Yes, sir. 

Q. Did you tell Mr. Gelb where the container was found ? 
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MR. GOLDBERG: I object to that question, unless you clarify 
what you are referring to. | 

MR. CONNOLLY: I will make it more clear. 

BY MR. CONNOLLY: 

Q. When you first retained Mr. Gelb, did you tell him or identify 
to him the place where Johnnie was supposed to have found the container? 
A. Not at the time, because Johnnie didn't tell me — away where he 
found it, because I think he was scared. 

Q. You said you weren't told until about a month after he found it ? 
A. Yes, about a month, because he had brought this home and he felt 
very badly because Charlie had been so badly burned and later on he 
said where he had found it. ! 

Q. All right, now, did you tell Mr. Gelb where he had found it? 

MR. GOLDBERG: I object to the question. You may answer it. 

Do you understand the question? 

THE WITNESS: Ido not. 

BY MR. CONNOLLY: 

Q. When did you first engage Mr. Gelb to help ype out in this 
matter? 

MR. GOLDBERG: I object to this line of questioning, because I 


think it is irrelevant, but you may procede to answer the questions 


subject to that general objection. 
THE WITNESS: Iam not sure. 
BY MR. CONNOLLY: 

Q. Was it before or after Johnnie told you where he had found 
this container? A. Will you repeat that again, sir? | 

Q. The question is, did you retain Mr. Gelb before or after 
Johnnie told you where he had found the container which he had brought 
home? A. Johnnie told me he found the flare in the shed but at that 
time I didn't know the address of the place. He told me whe re he found 
it in this broken down place with no doors, but I mean -- We were up 
that way, and he showed me where he found it. At that time I wasn't 
positive of the address. : 
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Q. All right, now, you employed Mr. Gelb to sue somebody, 
did you not? 
MR, GOLDBERG: I object to that question because of the connotation. 
BY MR. CONNOLLY: 

Q. Wasn't that the purpose in engaging Mr. Gelb? 

MR. GOLDBERG: I object to the question as propounded. 

MR. CONNOLLY: Go ahead and answer it over the objection. 

MR. GOLDBERG: Mr. Gelb and I have discussed this and I don't 
think it is in order to answer it; I think it is an impertinent question to 
ask a woman if she employed somebody to sue somebody. 

MR. CONNOLLY: Iam trying to lead up to a point that I have 
been having difficulty getting an answer to. I will go back now to my 
original question. 

BY MR. CONNOLLY: 

Q. Did there come a time when you told Mr. Gelb the address 
of the place where Johnnie was supposed to have found the container ? 
A. At that time, sir, I didn't know the address. 

Q@. What time ? A. When I, -- I mean, it was afterwards I found 
out what the address was. Johnnie took me up there and showed me 
the place. I was concerned to find where the place was but I still didn't 


look and see, look for no address. 


Q. All right, now, irrespective of when you found out the address, 
did you tell that address to Mr. Gelb? 

MR. GELB: She has answered the question. She didn't know the 
address at the time. 

THE WITNESS: I did not know the address. 

BY MR. CONNOLLY: 

Q. At what time? A. When I employed Mr. Gelb I didn't know the 
address. 

Q. That is not my question. Now, listen to my question: Did 
there come a time when you gave Mr. Gelb the address of the place 
where Johnnie was supposed to have found the container? A. No, sir. 
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Q. Did you take Mr. Gelb either originally or later, did you take 
Mr. Gelb to the place and show him where Johnnie found it ? 

A. No, sir. 

Q. Did Johnnie take him? A. Yes, sir. 

Q. When was it that Johnnie took him? A. I can't remember. 

Q. Fix it as close as possible? A. About -- 

MR. GOLDBERG: Don't guess, Mrs. McGettigan. I want you to 
answer the question but I want you to answer it from something in your 
memory which permits you to answer it. If you can fix.a date, by all 
means co-operate with Mr. Connolly and try to do that, but if you are 
going to guess, I must instruct you not to guess. 

MR. CONNOLLY: My question does not call for the date, but to 
fix it as close as possible. 

MR. GOLDBERG: As close as possible. 

THE WITNESS: I can't answer as to time. 

BY MR. CONNOLLY: 

Q. Was it this year,1958? A. Yes, sir. 

Q. In 1958, that was the first time that Mr. Gelb had been informed 

of the address of the place where Johnnie found the container ? 

MR. GOLDBERG: Iam going to object to the form of that question. 

MR. CONNOLLY: What is the basis for your objection? 

MR. GOLDBERG: It is a leading question. 

MR. CONNOLLY: That is no objection. I have got an adversary 
witness. 

MR. GOLDBERG: I will only ask you, Mrs. McGettigan, if you 
understand the question. This gentleman is asking you to fix as best 


you can when you first learned the precise street address of this building. 
THE WITNESS: After I engaged Mr. Gelb. | 


MR. GOLDBERG: After you engaged Mr. Gelb. 
THE WITNESS: I can't tell you the date or the month at the present 


time. 
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BY MR. CONNOLLY: 

Q. Was it this year? A. This year, sir. 

Q. You hadn't told Mr. Gelb before this year the address where 
Johnnie was supposed to have found this container? A. I knew the place, 
because I have lived up there for fifteen years. 

Q. I understand that. Iam talking about the address now. 

A. I did not know the address, sir. 


Q. My question is, is it true that this year, 1958, was the first 


time you or anybody in your family to your knowledge informed Mr. 
Gelb of the precise street address ? 

MR. GOLDBERG: Iam going to object to that question. You, of 
course, have got a right to ask the questions the way you want to ask 
them, but I feel that the question is irrelevant and I feel that the means 
through which she got her information should be sought first. 

MR. CONNOLLY: That is what I am trying to find out. If you can 
suggest to me how I can get it more simply , I will be happy to adopt it. 

MR. GOLDBERG: I don't want to appear as if I were testifying 
in this case, and that is probably what you would say if I answered the 
question, but she got the address from counsel. 

MR. CONNOLLY: If that is her testimony, fine. 

BY MR. CONNOLLY: 

Q. Is that how you know the address? A. I got it from some- 
where, but I couldn't say at this present time where I got it from, sir. 

Q. Did you or did Johnnie take your lawyers to the place ? 

A. Johnnie took the lawyers and showed them the place. 

Q. When did he do that? A. It has been months ago now, it might 
be two months or three months that Johnnie took my lawyers to show 
them the place. 

Q. But it was this year? A. Yes, sir. 

{A brief off the record discussion followed.) | 

BY MR. CONNOLLY: 
Q. Have you made any payment of bills growing out of this occurrence ? 
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A. There were donations that were sent to Charlie from the newspapers 
and that was turned over to a checking account and some of it went to 
the hospital and I also borrowed money from work when Charlie first 
got burned. : 

Q. How much did you borrow? A. I borrowed about $300 from 
work when Charlie first got burned. 

Q. How much did you borrow? A. I borrowed about $300 from 
work and that was the most I could raise at that time. : 

Q. How much by way of contributions were received? AS 
would say, sir, roughly speaking altogether I would say about $4,000. 

Q. Has all that money been spent on doctors and hospitals ? 
A. And hospitalization, I think -- I think hospitalization insurance 
paid, I understand $6,000 as I can remember, and Charlie had nursing 
care around the clock for many months and most of the money was used 
up for the nursing care. | 

What came from the newspaper and the hospitalization -- they put 
up money from a fund they have there at the hospital. | 


Q. My point is this: All this money has been spent for either 


nursing, hospital or medical care? A. Yes, sir. 

Q. What kind of a heating plant do you have in your house or did 
you have at this time? A. We have "Arcola", sir. : 

Q. What was that? A. "Arcola". 

Q. (Spelling) A-r-c-o-l-a? A. It takes coal and -- 

Q. Where is your furnace located? A. In the kitchen, sir. 

Q. Inthe kitchen? A. Yes, sir. : 

Q. And in March, was that in operation? A. Yes, sir. 

Q. It was burning coal? A. Yes, sir. 

Q. Did the boys, Charlie in particular, load coal in this furnace 
at this time? A. Asa rule I just filled it up once a day, sir. It was 
the kind of economical stove, that when you got it filled up, it only burned 
about one sack of coal even in the cold of the winter; when you had it 
filled up, it lasted till the next day. | 
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Q. Not what he regularly did or not, but did Charlie know how 
46 to load the coal? A. Yes, I would say he did, sir. I didn't think 
nothing about it, him doing that. 
. What kind of a door did you have on it? A. Ordinary furnace 
door. 
There was a fire in this furnace on March 4,1956? A. Yes, 


. Did you have a hot water heater? A. Yes, sir, gas heater. 
Was that also located in the kitchen? A. Yes, sir. 
That was gas, did you say? A. Gas, sir. 

. And that had a pilot light on it? A. Yes, sir. 
Did you have a range? A. Yes, sir. 
Did you have a gas range? A. Yes, sir. 

. You used matches to kight that? A. Yes, sir. 
Was it your practice, did you say, to keep book matches ? 

A. I kept book matches, because, I don't know, I felt that with children-- 

Q. Where would you keep the book matches? A. I stuck them up 
any high place I could find where they wouldn't be apt to find them, but 
I must have overlooked one, you know. 

Q. Had you had problems with Charlie, with him playing with 
matches before? A. Well, I think all boys are inclined to strike matches 
if they are left lying around. 

Q. Had you had that experience, that problem with matches before? 
A. I might have seen Johnnie strike a match, that is the reason, maybe, 
why I was very cautious of putting them up. 

Q. Iam not sure whether you testified that you are guessing ? 

You say “I think". A. Johnnie has struck matches occasionally and I 
have gone after him about it and I guess -- I mean, that is just an 
expression. That is the reason I was putting them up, out of reach, you 
know. 

Q. How was Charlie dressed on this day? Did he have outer 


clothing on? A. He had a pair of slim fitting dungarees and he also had 


on an undershirt and he had a nylon mixture, longsleeved shirt on. 
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Q. Wool nylon? A. Nylon mixture shirt on and that just went up 
like that (indicating), and the cuffs and everything -- the only thing that 

was left of it was the cuffs. I tried three times to get his clothes, 
but you see, he had slim fitting dungarees on. He was a slim boy and 
where the belt was seemed to be the biggest injury, and the right 
leg of his dungarees burned up before I completely got him out of the 
clothes and that leg was burned pretty badly. 

Q. When you saw him, he was completely afire ? A. Yes, sir. 

Q. Did he have a lumber jacket or any outer clothing on? 

A. No, sir, all he had on was his undershirt and this nylon, longsleeved 
shirt. 

Q. Was it a "brush-nylon''? Do you know what I mean by a "brush- 
nylon"? A. It was a mixture, I think, sir. | 

Q. Did it have a nap on it? A. Kind of, sir. 

Q. In other words, if somebody didn't know what it was made of, 
they would say it was a brushed wool shirt? A. I wouldn't call it wool. 
You could see it wasn't a pure nylon. It was some combination of some- 
thing, but anyway, it just went up like that (indicating). — 

Q. What was the first part of his clothing that caught fire, do you 
know? A. He was on fire from head to toe, sir, you couldn't see Charlie 

at all, sir. Even his hair was afire and I couldn't get his shoes 
and socks off. He had a pair of cowboy shoes on, and they stuck to him 
and by the time I got him out of his clothes, he was just black, he was 
hideous. His hair was all matted and he was just screaming for me to 
take it off of him. 

By that time the Rescue Squad came. Even his nails came off 
(indicating) , and his teeth were loosened. | 


Q. Did you keep any kerosene in the kitchen? A. Never, sir. 


Q. Any gasoline? A. No, sir, I had no reason to use it. 
Q. Any cleaning fluid? A. No. 

MR. CONNOLLY: Those are all the questions I have. 
MR. GOLDBERG: I have just a few questions. 
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EXAMINATION BY COUNSEL FOR PLAINTIFFS 
BY MR. GOLDBERG: 
Q. Mrs. McGettigan, I believe you testified that you have lived 
in 1117 - 24th Street for about four years? A. That's right, sir. 
Q. Did you ever leave that address at any time during the past 


four years? A. I went to England for eight months. 

Q. But except for the eight months in England, you have lived 
there regularly during that time? A. I have lived in that area for 

about fifteen years. 

Q. But you have lived in 1117-24th Street for four years except for 
the time you were abroad? A. Yes, sir. 

Q. Mrs. McGettigan, do you recall that Mr. Gelb took some photo- 
graphs of Johnnie and of the area where Johnnie -- I beg your pardon, 
of Charlie and of the area where Johnnie is supposed to have found this 
flare? A. I think I do. 

MR. GOLDBERG: I will mark these photographs Plaintiffs' Exhibits 
Numbers 1, 2 and 3 for Identification. 


(The photographs above referred to 
were thereupon marked Plaintiffs' 
Exhibits Numbers 1, 2 and 3 and 
were retained by counsel.) 


MR. CONNOLLY: May I see them, please ? 

MR. GOLDBERG: Yes, of course. 

MR. GOLDBERG: Iam going to mark two additional photographs 
Plaintiffs' Exhibits Numbers 4 and 5 for Identification. 


(The photographs above referred 

to were thereupon marked Plaintiffs’ 
Exhibits Numbers 4 and 5 for 
Identification and were retained by 
counsel.) 


BY MR. GOLDBERG: 
Q. I show you these photographs marked Numbers 1 through 5 
for Identification and ask you if you can remember Mr. Gelb ever 
showing you these photographs? A. Yes. 
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Q. Did you see those photographs? A. Yes, sir. 


Q. Mrs. McGettigan, you will note that these photographs are 
stamped with a company stamp indicating that they were of the week of 
SEIS 12th, 1957? A. Yes. 

Q. You see that mark on these five photographs that have been 
marked Plaintiffs' Exhibits for Identification? A. Yes , sir. 

Q. Bearing in mind the date which is on here, can you now 
answer and state what year it was that you learned what the address was 
of these premises where Johnnie was supposed to have found the flare ? 
I am asking you now whether or not you can now state on the basis of 
this information, if you know what year you told Mr. Gelb -- 

MR. CONNOLLY: I object to that question, because I think it 
assumes a fact that is not in evidence. I don't know how the lady can 
answer that question. 

Mr. Gelb takes some photographs in October of 1957. You asked 
this lady and she said that she saw them before. How does that suggest 
to her when she told Mr. Gelb the address of these premises ? 

BY MR. GOLDBERG: . 

Q. Do you remember when these photographs were taken? Do 
you remember when the photographs of John and Charles were taken? 

A. Yes, sir. 

Q.. Do you remember whether they were taken this year or in 
1957? A. It was taken last year. 

Q. Do you know whether there is any construction going on at 
the Columbia Hospital at the present time? A. Yes, sir. 

Q. Do you know whether that construction is visible from your 
home, whether you can see it from your home? A. You mean -- 

Q. The construction which is now going on? A. Yes, sir. 

Q. Do you know when that construction started? : How long ago 
it started? A. It was the beginning of this year. , 

Q. If you don't know -- A. Iam not positively sure, but I think 
it was in the beginning of this year. 

(A brief off the record discussion followed.) 
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MR. GOLDBERG: I have no further questions. 
FURTHER EXAMINATION BY COUNSEL FOR DEFENDANTS 
BY MR. CONNOLLY: 
Q. Did you ask Charlie how he got the fire started? A. He said 
he got matches. As I told you, I put all the matches away, and I didn't 


think there was any left. 

Q. When he said he got matches, where did he say he got them? 
A. Like I told you, I told him to sweep that mess up, and told me that 
he would sweep it up and by that I was satisfied and I went upstairs to 
mop the bathroom floor. 

Q. You are getting off to something else. Iam asking you if 
Charlie told you how the fire started? A. He said he lit it with a match. 

Q. He lit the sand witha match? A. Yes, sir. 

MR. CONNOLLY: That is all I have, thank you. 


I have read the foregoing pages 1 to 53, 
inclusive, which contain a correct tran- 
script of the answers made by me to the 
questions therein recorded. 


Name 
Date 


Thereupon 
JOHN McGETTIGAN, 
a witness, was called for examination by counsel for the defendants, 
was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANTS 
BY MR. CONNOLLY: 
What is your name? A. John James McGettigan. 
Where do you go to school? A. St. Anthony's. 
High school? A. Grade school. 
What year? A. Iam going into the eighth grade. 
How long have you been going there? A. I am just going this 
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Q. Where did you go to school prior to that? A. st. Martin's. 
Q. On North Capitol Street? A. Yes. | 
Q. How long have you been going there? A. Seven years. 
Q. Do they have a school at St. Stevens any more? A. No, they 
don't. 
Q. Do you know the difference between telling the truth and telling 
alie? A. Yes, sir. , 
MR. CONNOLLY: Will the reporter please swear the witness. 
(Whereupon the witness was duly sworn by the reporter and Notary 
Public.) 
BY MR. CONNOLLY: 
John, do you live at 2417 - 24th Street? A.' 1117-24th Street. 
1117 - 24th Street? A. Yes, Sir. : 
. And your mother is Mrs. Gertrude MecGettigan? A. Yes. 
How old are you? A. Thirteen. 
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And you are presently attending? A. St. Anthony's. 

. And you will start this fall? A. Yes. 

. And you will be in the eighth grade? A. Yes. 

Prior to that you were going to St. Martin's? A. Yes, sir. 
. On North Capitol Street? A. Yes, sir. 

. Going back to March of 1956, do you remember when your 


Q 
Q. 
Q. 
Q 
Q 
Q 
Q 
Q 


brother Charles was burned? A. Yes, sir. 
. Were you present when he was burned? A. No, sir. 
. Where were you? A. I was at the movies. 

Q. And with whom? A. My older brother, Pat. 

Q. You had lived in this neighborhood for several years, hadn't you? 
A. Yes, sir. | 

Q. You used to play around there? A. Yes, sir. 

Q. Who were your buddies? A. Oh, well, there wasn't too many 
around there, Glen Jones, Edward Jones and Jerry and John Guntner or 
Gunther, Iam not sure. | 

Q. You don't know these boys last name? A. No, sir. 
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Q. You said Jerry and John? A. Yes, sir, brothers. There weren't 
too many around there. 

Q. There weren't too many children around there? A. There 
was a lot of children, but I didn't know too many. 

Q. Glen and Edward Jones were brothers, were they? A. Yes, sir. 

Q. Where did they live? A. They lived up the street from me, but 
now, I don't know where they live. 

Q. Where did they go to school? A. They went to the Holy Trinity, 

I think. 

Q. Were they older than you? A. One was, the other one was 
younger. 


Q. How about the Guntners? A. They were the same age. They 


live in Boston now. 
They live in Boston. Do you know where in Boston? A. No, sir. 
Where did they live? A. Up the street. 
Whe redid they go to school? A. Francis Junion High School. 
Where? A. Francis Junior High. 
. You were eleven when this thing happened? A. Yes, sir. 
When is your birthday? A. September 4th, 1944, I was born. 
All right. Wheredid you use to play in this neighborhood ? 
A. All around. 
Q. Charlie was burned on a Sunday, was he? A. Yes, sir. 
Q. Had you brought home something the day before? A. Yes, sir. 
Q. What was it? A. It was a round object which I later found out 
was a flare. 
Q. Who told you it was a flare? A. The newspapers. 
Q. That is how you learned it was a flare? A. Yes, sir. 
Q. You didn't know what it was when you found it? A. No, sir. 
Q. What did it look like? A. It was a long, cylindrical like object, 
it was very long. 
Q. Can you show us with your hands approximately how long it was? 
A. (Indicating) It was about like that. 
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Q. About three feet? A. I guess so, it was very long. 
Q. What color was it? A. It was sort of a brownish grey. 
Q. And you say that it was acylinder. How big around was it? 
A. Like that (indicating). | 
Q. An inch and a half, two inches in diameter ? Do you know 
what I mean by diameter? (Indicating). A. Not that big. 
Q. (Indicating). A. I think that was about it. 
MR. CONNOLLY: Is that about an inch and a half, two inches ? 
MR. GOLDBERG: I would say about an inch anda half, or a little 
more. : 
BY MR. CONNOLLY: 
Q. Did it have any writing on it? A. It so have had, but I 
don't remember. 
Q. Where hadyou found it? A. I found it in this old shack which 
is in the rear on Pennsylvania Avenue. 
Q. Whereabouts in the shack? A. Well, it isa ipecond room, kind 
of, in a small closet right at the entrance of it, of the closet. 
Was it ona shelf? A. No, sir. : 
Whereabouts was it? A. On the floor. 


Just lying there? A. No, sir, it was covered, it was lying there. 


It was covered? A. Yes, sir. 
. Covered with what? A. Dirt and cans and things like that. 
Was it buried, you mean? A. Not completely. 
What kind of a floor did the closet have? A. I don't remember. 
Was it concrete? A. Idon't remember. : 
What did the shed look like? A. The shed -- well, it was about -- 
it was brick and I think it was glass there in the doorway. 
Q. Were there doors on it? A. No, sir. | 
Q. How long had the doors been off? A. Pardon? 
Q. Do you know how long the doors had been off? A. I don't know, 
as long as Ican remember. : 
Q. Had you been in that place before? A. Pardon me ? 
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Q. Had you been in that place before? A. Yes, sir. 

Q. Inside, how many rooms were there? A. I think there was two, 
Iam not so sure. It could have been just one big room. 

Q. Did you see any partitions? A. Pardon me, sir? 

Q. Did you see any partitions? A. Idon't remember. I mean -- 

I think it was one large room. 

Q. How often had you been in this place? A. Well -- 

Q. Before you found this flare, as you call it? A. How long had 
I been playing there before ? 

Q. Yes. A. Oh, about a year, off and on, a year. 

Q. How would you get in? A. Just walk in. 

Q. There was no door in the place? A. No, sir. 

Q. Was there anything stored in there? A. No, sir, I don't think 
there was. 

Q. What was lying around? A. Oh, trash, dirt, bottles, cans, 
paper, things like that, rubbish. 

Q. But nothing was kept or stored in there? A. No, sir. 

Q. And the only way you had gotten in was through the door? 

A. Yes, sir. 

Q. Did you ever go in by the fire escape? A. We could come in 
through the front'there going by the fire escape. That would take you to 
the roof. 

Q. The what? A. The roof of this building. 

Q. You mean in from Pennsylvania Avenue? A. You come in from 
Pennsylvania Avenue. Sometimes it was open and sometimes it wasn't. 


Q. Did you ever get to it from Pennsylvania Avenue? A. Pardon ? 


Q. Did you ever get in there from Pennsylvania Avenue ? 
A. Yes, you come in that way, you know, to go on the roof and go through 
the yard. 

Q. Now, this shed, it isn't fixed to the building that fronts on 
Pennsylvania Avenue? There is a yard there, isn't that right ? 
A. Pardon? 
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Q. I said, this shed isn't part of the building that fronts on 
Pennsylvania Avenue? Isn't there a yard in between? A. There isa 
small yard, but I think part of it is connected to the building. 

Q. When you say you came in from Pennsylvania Avenue, did you 
go through a store? A. No, you see there is apartments there, and 
stairs that lead up to the apartments and you go out that door on the 
side into the yard. : 

Q. Was there a door on the yard side of the shed? A. Yes, sir. 

Q. You could go through that door? A. Yes, sir. 

Q. You could go in that way? A. Yes, sir. | 

Q. How would you get onto the roof of the place? A. By the fire 
escape, it led onto the roof. You could go on by the fire escape. 

Q. You mean the fire escape that goes to the roof of the Pennsylvania 
Avenue building? You would go part way up there and step onto the roof? 
A. Yes, sir. 

Q. How would you get into the place then, that way? A. We used 
to go on the roof a lot there. 

Q. You mean the roof of the shed? A. Yes. 

Q. Was there any hole in the roof? A. I believe there was. 

Q. You mean there was a skylight in there which had been broken? 


A. No, sir, I think there was some hole that was covered up, some- 
thing like that. ) 
Q. Do you remember? A. Yes, I think it was. 


Q. There was a hole? A. Yes, but it wasn't -- you couldn't see 
it. I know my little brother said he fell through there before. 

Q. That is how you know there is a hole there, is that right? 
A. Yes, sir. 

Q. You never saw the hole? A. I never saw it. 

Q. In other words, you don't whether your brother fell through 
a hole in this building or in another building? A. He ene he fell 
through in this building. : 

Q. Had any of your other buddies played around i in this place ? 
A. Yes, sir. 


Q. Had you ever been chased out? A. No, sir. 
Q. What time of the day or night did you play around there ? 
A. No particular time. We didn't play there at night too much, because 


there used to be drunks and bums that used to go around there. 
Q. There were usually a lot of drunks and bums that congregated 
around this neighborhood at night time? A. Yes, sir. 
Q. Had you boys used this place as a club house? A. No, but we 
used to go in there a lot, but not as a club house. 
Q. What did you use to do in there? A. We used to just go in 
there and break bottles. 
Q. What did you use to do in there? A. We used to break bottles 
and things like that. We used to come in there a lot and sit down when 
it was summertimes and we thought that would be a nice place to cool off. 
dust sit in there -- 
Q. Throw rocks at bottles? A. Yes, we used to take bottles in 
there also, sodas, and drank them. 
Q. Now, you say there was a closet in there? A. Yes. 
Q. Acabinet? A. Not a cabinet, a closet, it was attached to the wall. 
You could see it coming up from the back. 
Q. You could see what coming up? A. The closet, in the yard. As 
you go in the yard, you could see where the closet comes from. 
You couldn't see it from L Street? A. No, sir. 
Did the closet have a door on it? A. Pardon? 
Did the closet have a door on it? A. No, sir. 
It did not have a door? A. No, sir. 
Was it darkinthere? A. Yes, sir. 
What was in the closet? A. Nothing, -- I mean just the same 
that would be on the floor, trash. 
Q. Trash? A. Trash. 
Q. Rubbish? A. Yes. 
Q. How did you happen to find this tube or cylindrical thing? 
A. This day I was coming back from the drug store and I went into the 
building. 
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Q. How did you get in this time? A. I walked in. 
Q. What side? A. Through the front door, the L Street entrance. 
I was just glancing around and breaking bottles as usual and kicking beer 
cans 2nd things like that around, and this time I kicked Est 
I beg your pardon? A. I kicked this -- 
This heap of rubbish? A. No, this cylinder, cylindrical object. 
You said it was covered with a lot of other trash? A. Yes. 
What did you kick? The pile of trash? A. Well, yes. 
And that brought it up to the surface? A. Well, it moved. 
What? A. It loosened, it moved, and that is how I was attracted 
to it. 
Q. You say it was in there and this pile of trash was all around it? 
A. Yes, it was dirt. 
Q. What do you mean by "dirt"? Do you mean rubbish? 
A. Yes, dust and different things like that, stones and rocks. 
Q. You were kicking a beer can? A. I was kicking a lot of things, 
not exactly a beer can. 
Q. Did your foot hit this pile of rubbish that this thing was in? 
That is what I am trying to find out. A. Yes, sir. | 
Q. And you saw it move? A. Yes, sir. 
Q. When you first saw it, was it standing upright? A. It was lying 
down (indicating). It was covered in part, you could just see part of it. 
Q. And you reached down and picked it up? A. Yes, after I 
loosened it. 
Q. What was holding it? A. Nothing, it was just covered. 
Q. You mean, after you kicked this pile this thing came out from 


among the other things that were there, is that right? A. Yes, sir. 


Q. And then you picked it up? A. Yes, sir. 

Q. Then, what did you do with it? A. I took it home. 

Q. What color was it? A. Like I said, brownish, greyish color. 

Q. Were the ends open? A. Pardon? 

Q. Were the ends open? A. They were like papers tucked in, 
something like that. 
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Q. Had you ever seen anything like this before? A. No, sir. 

Q. Did you know what it was? A. No, sir. 

Q. Was it heavy? A. It wasn't exactly heavy. Medium heavy. 

Q. Could you carry it in one hand? A. Sure. It was a little 
heavier than a bat. 

Q. A bat? On the way home did you swing it? A. Yes, sure, 
and hit boxes with it. 

Q. Did you hit rocks with it? A. Yes. 

Q. Did you hit poles and fences with it? A. No. 

Q. When you got home, what did you do with it? A. I took it home 
and showed it to my little brother and then I put it down. 

Q. Did you ever open the paper? A. No, sir. 

Q. By that I mean -- You said the ends were tucked in. Did you 
untuck them? A. No, Iam not too sure. 

Q. You don't know whether you did that or not? A. What do you 
mean? 

Q. My question is: You said the ends were tuckedin? A. Yes, sir. 

Q. And now my question is: Did you ever untuck one of the ends 
or open one of the ends? A. No, sir. 

Q. You couldn't see through it? A. No, there was something in it. 

Q. You never opened it to find out what it was? A. No,I mean, 
I didn’t know what it was to start off with. 

Q. But you never opened it or tried to open it to find out what was 
inside? A. No, sir. 


Q. And you Say, you don't recall any writing being on it? A. Well, 
it was writing on it, but I couldn't read it. It was small and kind of dirty. 

Q. Dirty and kind of torn? A. Faded. 

Q. Did it look like it had ever been wet? A. Not exactly. 

Q. Had you ever seen this before? A. Oh, I saw what I thought 
was something like it before, but it was -- I saw it before, but I didn't 
know what it was. 


Q. You mean, you saw this thing you picked up before? A. Yes. 
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Q. When did you see it? A. Many times before, but I didn't rea- 
lize what it was. I mean, I thought it was some kind of pipe or cable or 
something like that. 

Q. Did it look like a pipe? A. Kind of resembled one. 

Q. You say it was greyish brown color. Was it metal? A. No, sir. 

Q. What was it made of? A. I think it was cardboard, I think, but 
all the times I was in there, I didn't really want to pick it up. I didn't 


know what it was. I just glanced at it a few times when I was in there. 


I was in there a lot. 

Q. Was it covered with this rubbish before? A. Yes, sir. 

Q. And one end was sticking out? A. Not the end, the middle part, 
I think. : 

Q. How long had you observed it in there? A. Just about -- the 
past summer, the summer before there, I found it. Just about as long 
as I have been playing in there. 

Q. Would that be the summer before the March when you found it? 
A. The summer I came back from England. I came back in November and 
started playing there a couple of months after, something like that. 

Q. When did you come back from England? A. November. 

Q. Of what year? A. Of '54,I think. Something like that. 

Q. So it would have been the summer of '55 that you started 
playing in there the first time? A. Yes. | 

Q. And it wasn't until this particular time when you kicked this 
rubbish that you actually picked it up? A. Yes. 

Q. Do you have a clear recollection of seeing it there? ? A. Pardon? 

Q. Do you have a clear recollection of having seen it there the 
summer before? A. I had seen it there, but I wasn't attracted to it right 
away. I mean, you know, I could see part of it. 

Q. What makes you remember this thing from = bunch of trash? 
A. Pardon? 

Q. What makes you remember that you had seen this thing for 
as long as you had been playing there, in the midst of a bunch of trash? 
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MR. GOLDBERG: I am going to object to the question. You may 
answer it if you can. 

THE WITNESS: I had seen it before when I was in there, but I 
wasn't really -- I didn't know what it was. It could have been right 
along with the trash, but to me it looked like a pipe. 

BY MR. CONNOLLY: 

Q. That is what Iam trying to find out. How is it that you remember 
seeing this there on prior occasions ? 

MR. GOLDBERG: I also object to that question. 

THE WITNESS: I had seen it in there before. 

BY MR. CONNOLLY: 

Q. Can you be sure that what you picked up was the same thing 
that you had seen there on your prior visits there? A. I think it was. 

Q. When you say "I think it was", could there be any doubt about it ? 

MR. GOLDBERG: I object to the question and I think he has answered 
the question. 

BY MR. CONNOLLY: 

Q. Could there be any doubt about it? 

MR. GOLDBERG: I object to the question again. I think the witness 
in this case has given you his recollection ani spelled it out in some detail. 

MR. CONNOLLY: I think I am entitled to an answer to my question. 

MR. GOLDBERG: Iam going to instruct him not to answer the 
question and for this reason, Mr. Connolly: He is a child and -- 

MR. CONNOLLY: That is all the more reason why I am trying to 
explore it, children being more impressionable and -- 

MR. GOLDBERG: I think that in the presence of counsel and a 
reporter, I think children are more apprehensive than adults and he has 
given you a rather lucid explanation of this and I think that he has 
answered the question. I think he has told you in great detail. 

MR. CONNOLLY: I think this is a critical point in your case and 
you must know as well as I do that that is the case. I think I am entitled 


to explore it and I'think my right to examination is denied me. 
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Unless I am given the opportunity, Iam going down to Court and 
ask for an order and ask that costs be assessed. | 

MR. GOLDBERG: Do you remember the question ? 

MR. CONNOLLY: Will the reporter read the question back? 

(Whereupon the reporter read the question back.) | 

MR. GOLDBERG: I am objecting to the question as asked, Mr. 
Connolly , because I feel that the question is improper. I am going to 
let the witness answer, but I want to record my objection. Every fact in 
life may be accepted with a certain degree of uncertainty. 

MR. CONNOLLY: That may or may not be true. 

MR. GOLDBERG: This young man has answered your question on 
basis of his recollection and his knowledge and I think that the question 
has been answered as best he can answer it and honestly. You are now 
asking him "Can there be any doubt about it?" That is the reason for my 
objection, I feel that he has answered the question. 

Will you kindly repeat the question now? Iam sorry to request 
you to do that. 

BY MR. CONNOLLY: 

Q. I want to ask you this question and I want you to answer it just 
as honestly and truthfully as you know how. 

I want to ask you whether or not you are certain in your mind and 
heart that the thing which you brought home on March 3rd, 1956, was some- 
thing that you had a definite recollection of having seen in that building 
as long before as the prior summer? 

MR. GOLDBERG: I object to the question. You a answer it. 

THE WITNESS: I think it was. : 

BY MR. CONNOLLY: 


Q. You say, you think it was. Do you have any doubt about it ? 
A. No. : 

Q. No doubt at all? 

MR, GOLDBERG: He has said, he has no doubt. 


50 


BY MR. CONNOLLY: 

Q. On the prior occasions when you had seen it, was it in the 
same pile of rubbish? A. Yes, but I didn't know what it was. I had 
seen it in there before, but I didn't go right after it. It wouldn't be 
something you would be right away attracted to, till the day I kicked it. 

Q. Now, my question is, was it in the same pile of rubbish on the 
prior occasions that you had seen it? A. Yes, sir. 

Q. Had you seen it in any other place in that shed, other than in 
this closet? A. No, sir. 

Q. And you had seen that same pile of rubbish before? A. I said, 
I was in there a lot and I kicked things around and broke bottles and I had 
seen this thing just at a glance and I told you I thought it was a pipe or 
something like that. 

Q. Was it in the same pile of rubbish the other times you had 
seen it? A. Yes, sir. 

Q. Had the pile of rubbish been added to? A. It could have been. 

Q. You don't recall? A. I don't recall. 

Q. When you brought it home, what happened to it? A. Well,I 


brought it home and I took it in and Iam pretty sure I showed it to my 


little brother, and I laid it down and I don't remember where I put it. 
I think it was inside. 

Q. Inside the house? A. Yes. 

Q. Is that he last you saw of it? A. Yes, I think it is. 

Q. Did your mother find it? A. No, my brother found it, my 
older brother. 

Q. Patrick? A. Yes. 

Q. Did he say anything to you about finding it? A. No, he could 
have given it to my mother or something like that, because I know -- 
I found out, it was put in the trash. 

Q. Did your mother tell you that she put it in the trash? 

A. No, but I saw it, it was in the trash, Charlie said it was down in 
the trash. 
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Q. Did you see it down in the trash? A. No. 

Q. By "down in the trash", do you mean in the shed? A. Yes. 

Q. In the back yard? A. No, it was in the trash basket. 

Q. Where? A. What do you mean ''Where?" , 

Q. Where did you see it in the trash basket? A. I didn't see 
it in the trash basket. 

Q. Iam sorry, I thought you said you did. 

How do you know it was in the trash basket, from what your 
brother told you? A. Yes. 

Q. Did he tell you where? A. It was in the trash bag. 

Q. Did he tell you where the trash bag was? A. Pardon? 

Q. Did he tell you where the trash bag was? A. I knew where 
the trash bag was. 

Q. Where? A. Inthe shed. 


Q. The shed at the end of the yard or by the door? A. You see, 
we use to put the trash out in the cans, and we put it in a bag at the side 


of the door and I think she put it there. 

Q. Did he put it there? A. She put it. 

Q. Your mother? A. Yes. 

Q. Did you see it at all the next day, Sunday ? A. No, I went to 
church and I came home and I went to the movies with my brother and 
then we came home and found out about this accident. : 

Q. Did anybody ask you where you had gotten this long cylinder? 
A. Yes, sir, the police. 

Q. The police? A. Yes, sir. 

Q. Did you tell the police where you found it? A. Yes, sir. 

Q. Did you show it to the police? A. Yes, sir. — 

MR. CONNOLLY: Will you gentlemen excuse me for a moment? 

(Whereupon a brief recess was taken.) 

BY MR. CONNOLLY: 

Q. I want to show you a photograph that has been marked 
Defendants' Exhibit No. 1 for Identification. Have you seen this before 
(indicating)? A. Yes. | 
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MR. GOLDBERG: I am going to again enter my objection as I 
did during the previous examination of Mrs. McGettigan, on the 
grounds that this picture was taken a year and a half following the in- 
cident, the subject of this suit, on that basis I will make an objection 
to the questions that relate to the photograph. 

MR. CONNOLLY: It shows the same scene as the photographs 
that you showed Mrs. McGettigan and they were taken within one week 
of one another. 

BY MR. CONNOLLY: 

Q. John, is that the building that you used to play in? A. Yes, sir. 

Q. Does that photograph show the building as it appeared to you 

on March 3,1956? A. No, sir. 

Q. In what way is it different? A. It is boarded up, it is two 
doors (indicating), but this wall was out (indicating) and the doorway 
was like that (indicating). 

Q. There is a wall here that has some glass bricks in it, small 
glass bricks (indicating)? A. Yes. 

Q. Did you'say that that -- A. It is the same on the other side. 

Q. The same where these double doors are? A. Yes, the other 
door was on this side (indicating). 

MR. GOLDBERG: Did you indicate that the door was on the left 
of the picture ? 

THE WITNESS: Yes. 

BY MR. CONNOLLY: 

Q. Was there also a door on the right? A. On that, yes. 

Q. Where did that door go into? A. A passage way going -- 
it goes into the yard. 

@. And there was a door similar to that on the lefthand side of 
this building? A. Yes, sir. 

Q. And that went into the room inside? A. Yes. 

Q. Was there a door from the back yard into this building? 


A. Yes, as you come in this apartment building here (indicating), there 


is a yard, and on the right there is a door. 
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Q. It would be opposite the door on the left hand side of the building 
as shown in this photograph? A. It would be in the yard, it would be on 
the right. | 

Q. In other words, you could walk through the lefthand door straight 
ahead and just go into the yard? A. And turn right as you go in, itis 
on your right as you go in the building. 

Q. During the time that you played around here, is it your testi- 
mony that there was no door on the lefthand side of the building ? 

A. No, sir. 

Q. None whatsoever? A. No, sir. 

Q. Was there a door here in the right Gnaicating) 2 A. Ica't 
remember, I don't think there was. 

Q. You think that both openings didn't have any doors in them? 

A. Iam not too sure, I don't know about the right, but I:know about the 
left, there was no door. 

i brief pause followed.) 

R. GOLDBERG: There is no question pending. 

MR. CONNOLLY: I didn't know whether the ees wanted to add 
something. 

MR. GOLDBERG: Is there something further you want to say in 
regard to that? 

THE WITNESS: No. There wasn't any door on this side (indicating). 
Lam not too sure about the other. 

BY MR. CONNOLLY: 

Q. By "this side’ you mean on the left? A. Yes. 

Q. Asa matter of fact, wasn't there a door on the left that was 
nailed and that the kids would break open? 

MR. GOLDBERG: I object to that question. 

THE WITNESS: No, sir. 

BY MR. CONNOLLY: 


Q. Have you ever been chased away from there? A. No, sir. 


Q. Was the store occupied on the first floor on Pennsylvania 
Avenue ? 
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MR. GOLDBERG: What address are you referring to? 

MR. CONNOLLY: 2413. 

THE WITNESS: Store? 

MR. CONNOLLY: Yes. 

THE WITNESS: Could have been, I don't know. 

BY MR. CONNOLLY: 

Q. Did you at any prior time you had been in this building see any 
other object that looked like that one you picked up? A. No, sir. 

Q. Did you ever hear around the neighborhood before Charlie's 


accident or afterwards where that flare came from? A. No, sir. 


Q. Nobody ever told you? A. I know where it came from. It 


came from the house. 

Q. What house? A. This one (indicating), the shed. 

MR. GOLDBERG: You are pointing to the room? That is where 
you found it? 

THE WITNESS: Yes. 

BY MR. CONNOLLY: 

Q. Do you know whether anybody had brought it in there and left 
it there? A. No. 

Q. Did any of the boys in the neighborhood say that they had put 
it inthere? A. No. 

Q. During the summer of '55 or the fall of 1955 and the early part 
of 1956, was there any construction going on at Columbia Hospital ? 
A. No, but as I remember now, when I left and went to England, they 

were tearing down some buildings on the left of this house , 
(indicating) down here where the parking lot is now (indicating). 

MR. GOLDBERG: You are indicating closer to 24th Street ? 

THE WITNESS: Yes. 

BY MR. CONNOLLY: 

Q. Did you ever see anything like that this cylindrical thing 
around that construction site, wrecking site? A. No, I haven't, but -- 

Q. Did anybody ever tell you that they saw anything like that down 
there? A. No, sir. 
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Q. You started to say "but". What were you going to say? 

MR. GOLDBERG: I object to that. 

THE WITNESS: I just said ''but"'. 

BY MR. CONNOLLY: 

Q. Did Charlie ever tell you how this thing caught on fire? 

A. He said, it was -- he thought it was powder so he broke it in half 
and lit it. 

Q. Do you know where he got the matches? A. From the house. 

Q. Whereabouts in the house? A. On the stove. 

Q. Onthe stove? A. Yes. 

Q. Did your mother keep matches on the stove? A. Yes, you see, 
the stove -- sometimes the pilot light goes out, and she used to leave 
matches on the stove to light it. | 

Q. Did your mother smoke? A. Yes, Sir. 

Q. Had your mother ever told you not to play ma matches before ? 
A. Yes, sir. 

Q. When did you play with them? A. We just ubed to light the 
matches and things like that. 

Q. Just to see it goup? A. Yes. 

Q. Do you know of any of your playmates that had ever seen or 
told you that they had ever seen this thing in that shed before ? 

A. No, sir. 


Q. The Jones' boys or the Guntners', had they ever seen it before? 
A. No, sir. 

Q. I beg your pardon? A. No,sir. 

Q. Did you ever ask them? A. No. 

Q. You don't know whether they have or not? A. No, sir. 

Q. As you picked this thing up and started on your way home, 


you said that you just knocked some rocks with it, using it as a baseball 
bat? A. Yes. Not exactly as a baseball bat. 

Q. Use it as a fumble bat? A. Yes. 

Q. Throw a rock up and hit it with it? A. Yes. 
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Q. What else did you use it for? A. Thatis all. I swung it and 
carried it home. 

Q. You don't know where you left it at home? A. You mean -- 

Q. You don't know where you left it when you got home? A. When 
I got home ? 

Q. Yes. A. No, I don't. 

MR. CONNOLLY: I think that is all I have. 

MR, GOLDBERG: You are excused, John. 


I have read the foregoing pages 53 to 
86, inclusive , which contain a correct 
transcript of the answers made by me 
to the questions therein recorded. 


Thereupon 
CHARLES S. McGETTIGAN, 
a plaintiff, was called for examination by counsel for the defendants, was 
examined and testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANTS 
BY MR. CONNOLLY: 
Charlie, how old are you? A. Twelve. 
Do you go to school? A. No, I have a private teacher. 
When is the last time you went to school? Before your accident? 


Does your private teacher come to your house? A. Yes. 
Are you a Catholic? A. Yes. 


Q. 
Q. Have you had your first holy communion yet? A. Yes. 
Q. 


Do you know the difference between telling the truth and 
telling a lie? A. Yes. 
Q. We are going to ask you to be sworn, to take an oath to tell 
the truth and if you take that oath, you know that you are supposed to tell 
the truth and not tell any lies? A. Yes. 


57 


MR. CONNOLLY: Will the reporter please swear the witness ? 


(Whereupon the witness was duly sworn by the zeporice and 
Notary Public.) 


BY MR. CONNOLLY: 
Q. What is your full name? A. Charles Stephen Roe. 
Q. And you say you are eleven years old? A. Twelve. 
Q. Charles, do you remember the day that you were burned ? 


Q. I take it, you don't remember the date? A. Yes. 

Q. Do you remember the date? A. Yes. | 

Q. What date was it? A. March the 4th. 

Q. That was a Sunday? A. Yes. 

Q. Tell me how the accident happened? A. I broke a flare open 
and I dumped the powder out on the steps and my mother told me to 


sweep it up and I swept it up and put it on a piece of wax paper and it 


blew up when I lit the wax paper. 
You lit the wax paper? A. Yes. 
What did this powder look like? What color \ was it? A. Kind 


Where did you get that? A. Out of the flare. 
Did you know it was a flare? A. No. I know now. 
Where did you get the flare? A. Out of the trash bag. 
Where was the trash bag? A. Near the back door. 
Had you been playing with this flare earlier that day? A. No. 
Did Johnnie show it to you when he brought it home the day 
before? A. Yes. 
Q. What did he tell uou about it? A. He just told me where he 
got it from. 
Q. Where did he tell you he got it? A. He told me he got it from 
the old shack across from the Hospital grounds. 
Q. Did you know what shack he was talking about? A. Yes. 
Q. How did you know what shack he was talking about ? 
A. Me and my brother and a lot of kids used to play there. 
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Q. Had you ever seen it in there before? A. No. 

Q. What did you use to do in this shack? A. Playing on the roof 
and play cowboys and indians and all that. 

Q. What did you do with it the night before, on Saturday? A. I did 
nothing with it. 

Q. Did your mother take it away from you? A. No, she took it 
away from Johnnie, my brother, I mean, my big brother took it away 
from Johnnie. 

Q. Pat? A. Yes. 

Q. Did he give it to your mother? A. Yes. 

Q. Did you know that your mother had put it inthe trash? A. Yes, 
I had seen her put it in there. 

Q. Did she say anything when she put it inthere? A. No, I don't 
think so. 

Q. Did she say she didn't want it around the house, that she didn't 
want you to play with it? 

MR. GOLDBERG: I object to the question. He has already 
answered the question. 

BY MR. CONNOLLY: 
Q. Did she say anything about it being there? A. No. 


Q. About how long was it? A. Around there (indicating). 

Q. .About two feet? 

MR. GOLDBERG: About eighteen inches to two feet, something 
like that. 


BY MR. CONNOLLY: 

Q. What color wasit? A. Brown. 

Q. Light brown or dark brown? A. Kind of light. 

Q. Do you know what I mean by "khaki"? Do you know what color 
khaki is? A. Yes. 

Q. Was it khaki colored? A. Kind of like that. 

Q. How thick was it? A. I don't know, I don't remember. 

Q. What was it made of? A. Cardboard. 
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Q. Was it a cylinder? Do you know what I mean by a cylinder? 
A. Yes. at 

Q. Was it acylinder? A. Something like that. 

Q. Was it like a tin can with ends off of it or me it longer? 
A. Yes. 

Q. Were the ends open? A. Yes, it went down a: little bit and had 
a piece of cardboard blocking the powder in each end. 

Q. And you got it out of the trash the next day? A. Yes. 

Q. What time of the day did you get it out of the trash? 
A. Sunday afternoon after church. 

Q. You got it out inthe afternoon? A. Yes. 

Q. What did you do with it the first thing when = got it out? 
A. I got a screwdriver and broke it open. 

Q. Where didyou get the screwdriver? A. Out of the house. 

Q. Why did you break it open? A. I thought there was something 
in there to play with or something like that. 


Q. Were you able with a screwdriver to get the cardboard end off? 


A. L opened it in the middle. 

Q. Inthe middle? A. Yes, broke it in half. 

Q. You broke it in half? A. Yes, something like that. 

Q. Did you use the screwdriver to break it? A. | Yes. 

Q. How did you use the screwdriver to break it? A. Iused the 
screwdriver and kept knocking it. | 

Q. Isee. You broke a hole init? A. Yes. 

Q. When you got a hole in it, what did you do then? A. Break it 
in half. : 

Q. And then you poured the contents out? A. I got the powder out and 
my mother told me to sweep it up. 

Q. Had you ever seen powder before? A. No, only cap powder. 

Q. You had seen powder inside fireworks, had you? A. Yes. 

Q. Did this look the same as that? A. Kind of. | 

Q. The same color? A. I don't remember. | 
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It was grey, is that right? A. Yes. 


Q. 
Q. And your mother told you to sweep it up? A. Yes. 
Q. 


Did you sweep it up? A. Yes. 

Q. Did you sweep down on the back steps? A. I swept it off the 
back steps into a square. You see, it is a little piece of earth, you know, 
and bricks are blocking it and it is a square. 

Q. And you swept it down in that brick area? A. No,I swept it 
in the dirt near the apartment building. 

Q. And then you got a piece of wax paper? A. Yes, there was a 
piece of wax paper near me. 

Q. Iam sorry, I didn't hear you? A. There was a piece of wax 
paper near me. 

Q. You mean, it had come out of the trash? A. No, it was lying 
near the shed. 

Q. Near the back shed? A. Yes. 

Q. Did you sweep this onto the wax paper or did you put the wax 
paper over it? A. The wax paper over it. 

Q. Did you think that this powder was going to light up? A. Some- 
thing like that, yes, sparkle. 

Q. So you thought it was like the powder you had seen in caps, 

is that right? A. Yes. 

MR. GOLDBERG: Objection. 

BY MR. CONNOLLY: 

Q. And you needed a match to set it off, is that right? A. Yes. 

Q. Where did you go and get the match? A. In the kitchen. 

Q. Whereabouts in the kitchen? A. Off the stove. 

Q. Did your mother keep matches there? A. She had accidentally 
put a book of matches there. 

Q. Did she previously keep matches on the stove? A. No. 

Q. But on this particular occasion there was a pack of matches 
there, is that right? A. Yes. 

Q. Whereabouts on the stove? A. I don't remember. 

Q. And then you went out in the back and struck a match? A. Yes. 
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. And you put it on the wax paper, did you? A. Yes. 
. Then, what happened? A. It just blew up. | 

. Did it explode? A. Yes. 

. With a noise? A. Yes. 

Q. Was there a loud noise? A. I think. 

Q. How much powder had you gotten out of this thing? A. Beg 
your pardon? 

Q. Can you show me how much here on the table, the amount of 
powder? A. Of powder? 

Q. How big an area it covered? A. Something like that (indicating). 

Q. You would say it was about six inches wide and two or three 
inches tall (indicating)? A. Maybe. : 

Q. Is that your best recollection? A. Yes. 

Q. There was a lot of this powder in this flare, . that right? 

A. Yes. : 

Q. And did it blow up as soon as you put the match to the paper? 
Where did the paper start to burn first? A. There was a little piece of 
paper showing and I buried it in the stuff and had a little bit showing. 

Q. Did it go up as soon as you touched it with the match? 

A. I think. : 


. Did the fire spread to your clothing? A. Yes. 
It burned from head to foot? A. Yes. : 


. How long did you stay in the hospital, Charlie? A. Six months. 


. Did you have a lot of operations? A. Yes. 
. You haven't been back to school since? A. No. 
For how long have you had a private teacher? A. I don't know. 
. Have you talked to anybody about how this ees before today ? 
A. My lawyer. : 
Q. Have you talked to your mother about it? A. ‘Yes. 
Q. Have you talked to the police about it? A. No. At least I 
haven't. | 
Q. Have you talked to any of your friends about it? A. No. 
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Q. Have you heard any stories in the neighborhood or around the 

house about where the flare came from? 

MR. GOLDBERG: I object to the question. It calls for hearsay 
information. 

MR. CONNOLLY: That is permissible when it may lead to infor- 
mation that is admissible. This is discovery. 

MR. GOLDBERG: Will you clarify it, then. 

BY MR, CONNOLLY: 

Q. Have you heard any boys or any me mbers of your family say 
where the flare came from? 

MR. GOLDBERG: The same objection. You can answer the question 
if you know the answer. 

THE WITNESS: Yes. 

BY MR. CONNOLLY: 

Q. Where did they say it came from? A. The old shack. 

Q. Who was it that told you that? A. At 2413. 

Q. Who told you that? A. Told me what ? 

Q. That that is where the flare came from? A. The old shack 
was right in back of 2413. 

Q. Who told you that the flare came from this shack? A. My 


brother. 


Q. Has anybody else, any of your boy friends of you or your 


brother said anything about how the flare got in the shed? A. No. 

Q. Was there any construction going on in this neighborhood in 
the early part of 1956? For instance, were they building anything at 
Columbia Hospital? A. They are building something now. 

Q. Were they back in 1956? A. I don't remember. 

Q. Were they building anything in that neighborhood at all around 
this time? A. I don't remember. 

Q. Did you see Pat take the flare from Johnnie? A. No. 

Q. Did Pat say anything about the flare that first night? A. No. 

Q. Did you know what it was when you picked it out of the trash? 
A. No. 


100 


63 


Q. When your mother told you to sweep it up, what did she say as 
best you can recall? A. "Sweep that stuff up". 7 

@. Did she say "Don't play with it!"? A. No, I don't think. 

Q. Did your mother say anything when she put the: flare in the 
trash? A. No. 

MR. CONNOLLY: Iam not going to go into the injuries. 

MR. GOLDBERG: We will stipulate that we will give you everything 
and anything we can get on the subject. 

I have no questions. 


I have read the foregoing pages 87 to 
100, inclusive, which contain a correct 
transcript of the answers made by me 
to the questions therein recorded. 


Name 
Date _ 
CERTIFICATE OF NOTARY 
I, Nils B. Skavang, the officer before whom the foregoing depos- 

itions were taken, do hereby certify that the witnesses whose testimony 
appears in the foregoing depositions were duly sworn by me; that the 
testimony of said witnesses was taken stenographically by me and there- 
after reduced to typewriting under my supervision; that the said depos- 
itions are a true record of the testimony given by said witnesses, that I 
am neither counsel for, nor related to, nor employed by any of the 
parties of the action in which these depositions were taken, and further 
that Iam not a relative or an employee of any attorney or counsel em- 


ployed by the parties hereto, nor financially nor othe rwise interested in 


the outcome of the action. 


2 
Nils B. Skavang 

Notary Public in and for the District 

of Columbia 


My Commission Expires 
May 31, 1961 
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[Filed Oct. 24, 1958] 
ANSWER TO AMENDED COMPLAINT 
First Defense 


The complaint fails to state a cause of action entitling the plaintiffs 
to relief. 

Second Defense 

1. Defendants admit that on March 4, 1956 premises 2413 
Pennsylvania Avenue, N.W., Washington, D. C. were owned by defendant, 
National Bank of Washington, as trustee of the Estate of Katie F. Lannon, 
deceased, and that they were then under the management of defendant, 
Fred A. Smith Company, as rental agent. 

2. Defendants deny that the injury and damage sustained by the 
plaintiffs, if any, was caused by any negligence or carelessness on their 
part, or on the part of any of their agents, servants or employees. 

3. Defendants are without knowledge or information sufficient to 
form a belief as to the injuries and damages, if any, sustained by the 
plaintiffs. 

4. Defendants deny each and every other allegation of the complaint 
not herein specifically answered. 

Third Defense 

The injury and damage, if any, sustained by the plaintiffs resulted 
from the contributory negligence of the minor plaintiff, Charles S. 
McGettigan. 

Fourth Defense 

The injury and damage, if any, sustained by the plaintiffs resulted 

from the contributory negligence of the plaintiff, Gertrude McGettigan. 
Fifth Defense 

The plaintiffs each assumed the risk of their injury and damage. 
Sixth Defense 


The injury and damage sustained by the plaintiffs resulted solely 
from the conduct of third persons, or jointly as a result of the conduct 
of third persons and the plaintiffs. 

HOGAN & HARTSON 
By PAUL R. CONNOLLY 


Attorneys for Defendants 
{Certificate of Service] ** * 
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DEPOSITION OF JACOB KAGAN 

TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Thursday, Nov. 20, 1958 
4:00 o'clock p m. 


Deposition of JACOB KAGAN, a witness in the above-entitled 
cause, called for examination by counsel for plaintiff, pursuant to notice 
hereto annexed, at Room 819 Investment Building, 1511 K street, N.V., 
Washington 5, D. C., beginning at 4:00 o'clock p.m., before Walene 
E. Shields, a notary public in and for tne District of Columbia, waen tae 
parties were represented by tne following counsel: 

HARRY W. GOLDBERG, E5Q., and MORRIS ALTMAN, ESQ. 

for tne plaintiffs 

HOGAN AND HARTSON by FRANCIS L. CASEY, mR., ESQ. 

for the defendants 
Thereupon, 


JACOB KAGAN, 
a witness in the above-entitled cause, was called for examination by 


counsel for plaintiff, and’after having been sworn by es notary, was 
examined and testified as follows: : 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. GOLDBERG: 
Q. Will you state your name, please? A. J acob ncaa 
Q. Your address, Mr. Kagan? A. 1121 Van Buren Street, North- 
west. ) 
Q. How long have you lived at that address, Mr. seaeene A. Three 
and a half years. 
Q. Can you give us your home address before you moved to Van 
Buren Street? A. 2534 K Street, Northwest. 
Q. How long did you live at that address? A. Oh, about twelve 
years. 
Q. How long have you been in the District of Columbia? A. Since 
1941 anda half. ‘41. 
Q. What is your age, Mr. Kagan, may I ask? A. About 66 or 
67. 
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Q. What has been your occupation while you have been in Wash- 


ington? A. I have a store down here at 2419 Pennsylvania Avenue, 


delicatessen store. 
Q. Does it have a trade name? A. White Star Market. 
Q. When did you first begin to operate the White Star Market? 
A. About '42. 
Q. What was the address of that store? A. 2419 Pennsylvania 
Avenue, Northwest. 
Q. How long did you operate that store, Mr. Kagan? A, Until '52. 
Q. What has your occupation, if any, since 1952 been? A. Oh, 
just take it easy, and go around and see what the property is doing, and 
so forth. 
You have some property? A. Yes. 
Did you own 2419 Pennsylvania Avenue? A. Yes. 2419 and 2417. 
You also owned 2417 Pennsylvania Avenue? A. Yes. 
How long have you owned those properties? A. Since '48. 
After you sold the store, you have spent your time taking care 
of those properties? A. That is right. 
Q. Do you take care of any other property? A, 2415-- 
Q. (Interposing) 2415 Pennsylvania Avenue? A. Yes. 
Q. Now, what is now located at 2419 Pennsylvania Avenue? A. A 
liquor store. 
Q. That liquor store is at 2419 Pennsylvania Avenue? A. That is 
right. 
Q. On what floor of the building is it located? A. First floor. 
Q. What is located on the first floor of 2417 Pennsylvania Avenue? 
A. Dry cleaning store. 
Q. And I believe you said you also manage 2415 Pennsylvania Ave- 
nue? A. Yes, a few years. 
Q. What is located on the first floor of 2415? A. A television shop. 
Q. What is located on the upper floors of these three buildings ? 
A. Three buildings. Oh, some of them have apartments, and some ef- 
ficiency apartments. 
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Q. Do you take care of those? A. All of them. 
Q. Have you been taking care of them since you sold the grocery 


store? A. That is right, every day. 

Q. How often do you go to these buildings? A. On, every day. 

Q. Has that been going on for the past six or seven years since 
you gave up the grocery store business? A. That is right. 

Q. Now, do these buildings go through to L street, Northwest? 

A. Yes. : 

Q. What do you do there when you go to see these buildings every 
day? A. Igo inside the building, and go in back and see what it is doing, 
see if it is kept clean, and things like that, every day. | 

Q. During this period of time, Mr. Kagan, have you had occasion 
to observe the building which is known as 2413 oe Avenue? 

A. Yes. 

Q. Does that also go through to L Street? A. Yes. 

Q. Can you tell me whether there is any building located in the 
rear of 2415 Pennsylvania Avenue on the L Street side 2 A. It is all one 
building, one story. 

Q. How many stories is it in the rear on L ee A. One story 
all the way through. : 

Q. What is that building constructed of ? A. Oh, brick. 

Q. How about in the rear of 2413? Tell me what that is construct- 
ed of? A. Glass brick, you know, brick and two glass windows on both 

sides. 

Q. How many stories? A. One story. 

Q. One story? A. That is right. 

Q. That is in the rear on the L Street side? A. That is right. 

Q. Now, have you had occasion to observe this building at 2413 
over the years that you have been there? A. Yes. : 

Q. Do you recall, Mr. Kagan, when this property was purchased by 
Mrs. Katie Lanham ? 

MR, CASEY: I object to that. I don't think that is in evidence, and 
furthermore, you are continually leading the witness. 
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MR. GOLDBERG: I will change the story. 

Q. Well, you may answer the question and I will reword it. A. 
Well, I know she bought it, but I don't know what year she bought it. 

Q. Do you know what sort of business was occupying the first floor 
of 2413 Pennsylvania Avenue about the time that Mrs. Lanham bought the 
building? A. When she bought it ? 

Q. Yes. A. Well, it was a television shop first, and then it was a 

printing shop there. 

Q. Was there ever a real estate business there? A. Yes, before 
she bought it there was a real estate-- 

MR. CASEY: Objection. Another leading question. 

Q. Did you have the opportunity to observe the condition of the build- 
ing at the time the real estate business was being operated there? A, 
Yes. 

Q. Did that include an opportunity to observe the one-story building 
in the rear of 2413 Pennsylvania Avenue? A. It was in perfect condition. 

Q. Can you tell us whether you observed any change in the condition 
of the building after Mrs. Lanham purchased the property? A. Well, 


after she bought it, nobody took care of it. They broke the windows in the 


back, and broke the doors. I don't know who did it. It was in very poor 
condition, very poor. Everybody complained. The neighbors used to come 
in-- 

MR. CASEY: (Interposing) Object to this. It isn't responsive and 
it is hearsay. 

Q. Did you have occasion to observe what was going on in this one- 
story building at that time? 

MR. CASEY: Object to that. That is too broad a question. You 
are asking what was going on in that building during this time, this time 

being, I think, by reference the time Mrs. Lanham owned it, or when 
the real estate firm was on the first floor. 

MR. GOLDBERG: Well, I will be more specific. 

Q. You have indicated that the property began to deteriorate a good 
deal. A. That is right. 
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Q. Did you have on the occasion during the period that this property 
was deteriorating, to observe whether or not any nantes or efforts were 
being made to keep the building in good repair? 

MR. CASEY: Objection. That will call for a cone!usion The ques- 
tion is too broad. 

MR. GOLDBERG: I will withdraw the question. 

Q. During the time that you noticed this property deteriorating in 
the manner you have indicated, did you see anything done to correct these 
conditions that you have spoken about ? 

MR. CASEY: Same objection. 

MR. GOLDBERG: You can answer the question. 

A. It was never corrected. It was all the same thing. 

Q. Were these glass bricks ever repaired? A. No. 

MR. CASEY: Objection. There is no testimony they needed repair. 

MR. GOLDBERG: I believe the witness testified these bricks were 
broken out, Mr. Casey. | 

Q. Did I understand you to testify that the door was broken off in 
the rear of 2413? 

MR. CASEY: Objection to the leading question. 

A. The door was broken, and everything was open. And the glass was-- 

MR. CASEY: (Interposing) Objection. It isn't responsive. 

Q. Was the door ever replaced? A. There was no doors there. 

Q. Iam referring to the door on the rear of this one-story building? 
A. No doors were there at all. 


Q. Now, did you observe any persons using this building, this one- 


story building on the rear of 2413 Pennsylvania Avenue, during this per- 
iod? A. It was used by the street boys, everybody walking in and drink- 
ing liquor there, and everything from the street. 

MR. CASEY: Objection. It is irrelevant and immaterial. 

Q. Were these men or boys, or exactly whom? A. Kids-- 

MR. CASEY: Objection. The question is too broad. It is irrelevant 
and immaterial. You are not defining any time. Do you mean the period 
of years when Mrs. Lanham owned it or the realestate firm was occupy- 


ing the first floor? 

MR. GOLDBERG: I think I indicated during the period Mrs. Lan- 
ham owned it. 

Q. But, let me be more specific if you want me to. Iam now refer- 
ring to the period, Mr. Kagan, after Mrs. Lanham purchased the property. 
Does your testimony refer to that time? A. Yes. 

Q. Now, continuing with the people you saw frequenting this, and 


whom you refer to as bums and drinking whiskey, and so forth. Were 


these men, or children, or what were they? A. There were men and 
children playing down there, throwing bottles or glasses, and everything 
was opened, and the neighbors complained, and I told them I couldn't do 
nothing-- 

MR. CASEY: (Interposing) I object to this. It is hearsay. 

Q. Whoever complained to you? A. Neighbors. 

Q. Did you ever have occasion to go into this one-story building 
during this time after Mrs. Lanham bought it and when it was in this state 
of disrepair? A, Every day. 

MR. CASEY: I object. The question is too broad and immaterial 
as phrased. 

Q. Did you ever go into this one-story building after it was broken 

in the fashion which you say? A. Yes, once ina while. 

Q. Tell us what you saw inside this one-story building? A. Oh, 

I saw all kinds of bricks. Glasses, and bottles, and mattresses laying 
down there, and everything. 

Q. Did you ever see any trash companies or any individuals come 
to clean up and remove this stuff from the building? A. No, I never seen 
it. 

MR. CASEY: I object to this whole line of questioning. The ques- 
tions are too broad when you speak of the period when Mrs. Lanham may 
have owned it. Further, the witness is not in any position to know whe- 
ther Mrs. Lanham bought it, or how long she owned it, or when she was 
divested of this property. This testimony is about some vague period 
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the witness has not been shown competent to define. 

Q. Mr. Kagan, do you remember when this McGettigan boy sus- 
tained certain injuries? A. It was in'56, I think. : 

Q. Now, bearing that particular time in mind, do you remember 
when that happened? A. Yes, the next day the neighbors was talking 
about it. It was in'56, I think. I don't know what day. 

Q. Bearing that date in mind, can you tell us for what period of 
time prior to that date this one-story building in the rear of 2413 Penn- 
sylvania Avenue was in a state of disrepair? | 

MR. CASEY: Objection. You are asking for a conclusion. 

MR. GOLDBERG: Iam not asking for a conclusion, Mr. Casey, 

I am asking for a factual answer. 

MR. CASEY: I think there would be a great difference of opinion 
between what one person would regard as a state of disrepair and what 
another one might choose to regard as a state of disrepair. 

MR. GOLDBERG: That may be, but I think the ausern is still 
proper. 

Q. Can you tell me, Mr. Kagan, how long this building had been 
without a door prior to the time that this McGettigan boy had his accident? 

MR. CASEY: Objection. First, it is leading and there is no test- 
imony at this time that it was without a door prior to the time the boy was 
hurt. Second, there is no testimony that this building was ever without 
any door. | 

Q. Mr. Kagan, what is your testimony as to whether or not this 
one-story building hada door on it prior to the time that you heard about 
the McGettigan boy getting hurt? A. Well, when he got hurt, it was the 
same thing I saw. It was in bad condition. ) 

MR, CASEY: Objection. It is not responsive. 

@. How long had it been in bad condition at the time he was hurt? 

. After he was hurt? : 


A 
Q. Before he was hurt. A. Oh, a few years. 
Q 


. Now, when you say-- 
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MR. CASEY: (Interposing) Same objection. 

Q. --in bad condition, tell us what you mean by it being in bad 
condition? A. Well, everything was open; no bricks, and no doors. Every- 
body walked through there, played down there -- the kids. 

Q. Did you go in this building during that period, a couple years 
before he was hurt? A. Yes, I saw it myself. It was bad for the neigh- 
bors. Nobody paid any attention. 

Q. When you went into this building during that period a couple of 
years before he was hurt, what did you observe inside? A. Inside, there 
was ali kinds of junk-- 

MR. CASEY: (Interposing) Objection. It is irrelevant and immat- 
erial. The condition of the building a couple of years before this incident 
occurred is irrelevant and immaterial. 

MR, GOLDBERG: It is terribly relevant, I think, Mr. Casey. You 
may answer the question. 

A. Like I stated, it was in very bad condition. 

Q. Did you tell us what you saw inside the building during these 
times you went in? A. Yes, I saw bottles broken up, and someone was 

sleeping down there, too. 

MR. CASEY: Iam not clear. For the record, I object to any test- 
imony of what happened to be inside the building a couple of years before 
the event complained of when this gentleman was trespassing on another 
person's property. 

Q. Now, did you ever notice any improvement during the period of 
the couple of years before this boy was injured? 

MR. CASEY: Objection. You are asking for a conclusion, an opinion. 


A. After he was injured, they remodeled, put doors in there, and fixed 


it up. 

Q. That was after? A. After. 

MR. CASEY: I move to strike the answer. The testimony you 
sought is irrelevant, immaterial, and it violates well established policy. 

Q. Did you ever notice any improvement in the condition of the 
building before he was injured? A. No. 
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Q. Did you ever notice a door put on there before he was injured? 
A. No. : 

Q. Did you ever notice the glass bricks repaired before he was 
injured? A. No, sir. : 

Q. Did you ever notice the trash or the debris that you have men- 
tioned, removed before he was injured? A. No. 

Q. Did you ever have occasion to observe any fire on the premises 
prior to the time this boy was injured? | 

MR. CASEY: Objection. You are leading the witness. 

MR. GOLDBERG: I will change that andI will ask you in another 
way, Mr. Kagan. ) 

MR. CASEY: The damage is done now. 

MR. GOLDBERG: I beg your pardon? 

MR. CASEY: The damage is done now. 

MR. GOLDBERG: All right, you may answer the question. 

THE WITNESS: Answer the question? 

MR. GOLDBERG: Yes. 
A. Oh, I was there in the building and the neighbors was s talking and they 
say, Mr. Kagan," the neighbors said,"there was a fire-—" 

MR. CASEY: Objection. Hearsay. 

Q. Did you personally see the fire? A. I didn't see the fire my- 
self. 

Q. Mr. Kagan, after the boy was injured, were ie any changes 


effected? Was anything done to repair this one-story building? A. Oh, 


yes. 

MR. CASEY: Objection. You are seeking irrelevant evidence in 
violation of well established policy. 

Q. You answer. A. Yes, they fixed it up nice. Put doors in there 
and fixed the bricks up. 

Q. Did I understand you to testify that the building was once occupi- 
ed by a real estate office? A. Yes. 

Q. Do you have any recollection when that was? A. I don't remem- 
ber. It was in the late '50's, '49 or '48. I couldn't tell. 
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Q. Can you tell us what the condition of the building and rear of 
the building was at that time? A. Very nice. Very nice condition. They 
had glass brick, they had an office in the back. 

Q. Was it then possessed of a door? A. Yes, two doors. 

Q. Occupied? A. Occupied, yes. 

Q. Do you know, Mr. Kagan, who took the property over after the 
real estate company was there? A. Well, Mrs. Lanham bought it. 

Q. Do you know the person who occupied it as a real estate office? 
A. Yes, Mr. Quick. 

MR. GOLDBERG: I don't think I have any further questions, Mr. 
Kagan. Thank you, very much. 

EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. CASEY: 

Q. Mr. Kagan, what was the first business you knew to be in the 
first floor of 2413? A. The first business? 

Q. Yes. A. Before Mr. Quick, you mean? 

Q. I don't know what was the first business you knew to be in there. 
A. I knew Mr. Quick had the real estate office. 

Q. Was he there when you opened your store in the area? A. I 
was before Mr. Quick. 

Q. Who was occupying the first floor before Mr. Quick's real es- 
tate firm? A. I don't know. He bought it from somebody, I don't recall 
it. 

Q. When did Mr. Quick move in with his real estate firm? A. I 
don't remember; '53 or '55. I don't remember. 

Q. Could it have been'47? A. I don't remember. It could be. 

Q. Could it be '49? A. '49, he was there, yes. 

Q. Could it have been 1949 when the real estate office opened? A. 

No, not '49. Before '49. 

Q. Isee. How long was Mr. Quick's real estate firm in there? A. 
A few years. 


Q. What do you mean by "a few years"? A. Two or three years, 
I don’t recall it. 
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Q. Could it have been five years? A. I don't recall how many years. 


I know he remodeled the place. 
Q. Could it have been six years? A. I couldn't t tell you that. 
Q. What year was it that Mr. Quick's real estate firm left the build- 
ing? A. I couldn't tell you. : 
Q. Was it after 1950? A. I think he left about "49 or '50, something 
like that. 
Q. It couldn't have been after 1950? A. No. 
Q. That Mr. Quick's real estate firm left? A. No, before. 
Q. What, if any, business moved into that building after Mr. Quick's 
real estate firm left? A. I think it was a television shop. 
Q. Do you remember the name of that? A. I think it was Mr. Mack. 
Q. What year did Mr. Mack's television shop go inthere? A, I 
couldn't tell you what year he moved in. I didn't pay no attention to that. 
I know he was there. : 
How long was he there? A. A couple of years. 
What do you mean by that? A. About two years, I think. 
Could it have been three years? A. No, I don't think so. 
What year did Mr. Mack's television shop leave there? A. Left 


Yes. A. I didn't pay any attention to that. 
Was that about 1954? A. I couldn't tell you. , 
Was it as late as 1955? A. I know he was Mere, but I couldn't 
tell you how long he was there. 
Q. What business moved in there after the television? A. Printing 
shop. 
Q. Whose printing shop was that? A. I don't know the man's name. 
He was there, a young fellow. I never asked him. : 
Q. When was it that you first noticed that any bricks were broken? 
A. Oh, I noticed it several years before '49; when he moved out, Mrs. 
Quick, she took care of it, and then the boys broke up the windows. 
Q. What year was it that you first noticed the bricks were broken? 
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A. I think about '50, '51, or '52, '53, something like that. 

Q. Or'54? Do youknow? A. It could be '54, too. 

Q. What business was in there when you first noticed bricks broken? 
A. No business. 

Q. It was vacant at that time? A. It was vacant. I think the tele- 
vision shop was there and I don't remember. I know the television was a 
few years there. 

Q. Was the television company still there when the first bricks were 
broken, did you notice? A. Yes, it was broken, but not in bad shape as it 
was afterwards. 

Q. There were doors on the back of the rear part, were there, when 
Mr. Quick's real estate firm was there? A. Yes, it was in perfect condi- 
tion. 

Q. How many doors were on the back? A. Two. 

Q. Did both those doors come off at the same time, or come off 
separately? A. Separately, one at a time. 

Q. When did the first door come off? A. It goes right into-- 

Q. (Interposing) When did it come off? A. Oh, when did it come 


Q. Yes. A. I didn't pay any attention to that. 

Q. You don't know when the first door came off? A. No. 

Q. When did the second door come off? A. I didn't count the time. 
I know it was off, but I didn't pay any attention. I know it was in bad shape. 
That is ali I know. 

Q. You had no business walking into the back of this building, did 
you? A. No, I have business over there every day. I used to be there in 
the back every day. 

Q. Do you have some connection with the building known as 2413? 
A. No, no connection at all. 

Q. Did you ever walk into that building? A. Yes, connected with 
my '15. I used to take care of my son-in-law's business. 

Q. Did you have any business to walk into 2413? A. I passed by 


there and I saw what was doing. One is next to the other. one. 
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Q. Did you have any business walking into 2413? 

MR. GOLDBERG: He answered the question, Mr. Casey. 

MR. CASEY: I didn't understand the answer. : 

MR. GOLDBERG: I object to the question. 

MR. CASEY: On what grounds ? 

MR. GOLDBERG: It is argumentative. 

MR. CASEY: You have established his business in going into 2415 
and 17, and 19. Now, I am asking if he had any business in going into 2413. 

MR. GOLDBERG: He indicated his tenants complained. 

MR. CASEY: I think you are suggesting an answer now. 

Q. Did you have any business going into 2413. A. The people used 
to stop and say, 'Mr. Kagan, and what can we do about it? It is in bad 
shape." And I said, 'You call the police." 

Q. You say you had no business in 2413? A. I had business next 


door. 


Q. Did you ever walk into 2413? A. I used to walk in, yes, to take 


a look, just outside. 

Q. Did you ever walk into it? A. Yes. 

Q. How many times? A. Oh, not often, but I saw it was bad. Once 
in a while, every week. Once ina while, I was there in the back. 

Q. You would walk in 2413? A, I just pass by. My trash used to 
come and I used to go around and iook for it. 

Q. You never walked into 2413? A. I didn't have-- 

Q. (Interposing) Did you ever walk into 2413 in the rear of it? A. 


Q. Did you, sir? A. No, I didn't, but I saw it. 

Q. Now, from where would you look into the back of it? A. Right 
in back of 2415, the side next door. 

Q. You would stand on the property of the rear of 2415 and look into 
the rear-- A. (Interposing) I used to get somebody to clean up and I used 
to get somebody- That is not mine. 

Q. Now, what was in the rear of 2415? A. Television shop. 
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Q. And you would stand behind 2415 to look into 2413, is that right? 

MR. GOLDBERG: He didn't say that, Mr. Casey. 

MR. CASEY: I think you ought to give the witness a chance to testify. 

MR. GOLDBERG: Yes, but I don't think you ought to trap him. 

Q. You stood in back of 2415 to look in the back of 2413? 

MR. GOLDBERG: Object to that question. He didn't say that at all. 

MR. CASEY: I am asking if he did. Any more remarks from you, 
Mr. Goldberg, aimed at educating the witness, we will cause the termina- 
tion of the deposition. 

MR. GOLDBERG: I don't mind if you want to do that. You objected 
to 90 per cent of my questions. Iam going to object wherever I think you 
are wrong. You can answer, Mr. Kagan, if you can understand the question. 

Q. You stood on the property in back of 2415 to look into the rear of 
2413? A. I didn't say that. I used to be outside there and the people used 
to ask me, "Come on, Mr. Kagan, and see what is doing." 

Q. Where did you stand to look in the back of 2413? A. 2413 and 
2415 is the same thing. 

Q. There is a difference between being behind 2413 and 14, and 
15, isn't there? Which building were you behind when you looked in the 
rear of 2413? A. ‘15. 

Q. By the garage door there? A. The door is open always. 

Q. By 2415's garage door, is that right, sir? A. Yes, I used to 
go out there to see. 

Q. Now, what time of day do you make your visits to this property? 
A. About 11:00 o'clock or 12:00. 

Q. About noon? A. And sometimes 5:00. 

Q. About noon. And at noontime, there aren't any children playing 
around there, are there, during the school year? A. Well, after school. 

I used to be there after school and I used to be there in the mornings 


sometimes. All children four, or five, or six years old, used to play 
down there. I used to chase them out. They shouldn't get cut on glass or 
anything like that. 
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Q. You used to chase them? A, I didn't chase a but people 
used to chase them. : 

Q. Did you ever see men throwing bottles in the back of 2413, or 
ig that something the neighbors have told you? A. No, I saw that myself. 

Q. About noontime, between 11:00 and 12:00? A. Well, once I used 
to watch and go over there. 

Q. That was between 11:00 and 12:00? IX. Sometimes 12:00, some- 


times this afternoon. 
Q. Excuse me? A. Sometimes this afternoon, and sometimes in 


the morning. 

Q. You were never over there at night? A. Never at night, no. 

Q. You never saw anybody igniting anything over there? A. I was 
never there at any time, no. 

Do you know what a flare looks like? A. No. 
Did you ever see anything you recognized as a flare? A. No. 
Do you know what a fusee looks like? A. (Negative nod.) 

. Will you answer orally, sir? A. No. : 
Did you ever see anybody light a fusee over there? A. No. 
Did you ever hear an explosion emanate from there? A. No. 
By "there," I mean 2413. You understood that, didn't you? 

‘MR. CASEY: Nothing further. 

MR. ALTMAN: Iam going to ask a couple of auesHonss if I may, 

Frank. : 

EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR, ALTMAN: 

Q. Mr. Kagan, it is my understanding when Mr. Goldberg asked 
you a question that prior to Mrs. Lanham taking over this property at 
2413 Pennsylvania Avenue, that Mr. Quick, the real estate operator, had 
it, is that true? A. Yes. 

Q. Now, prior to Mr. Quick having his real estate shop, there was, 
as you say, you think a TV and a print shop there before that, is that 
right? A. No, sir, after that. I didn't say before. After, I didn't say 
before. After that. I didn't say before. : 
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Q. Well, let me ask you this, Mr. Kagan: From your knowledge, 
and from your observations yourself, and not from what the neighbors 
told you or anything, were you able to see into 2413 Pennsylvania Avenue, 
the rear, after Mrs. Lanham took over this property? A. Yes. 

Q. From your own observation. A. Yes. 

Q. And at that time, in what condition was this property? 

MR. CASEY: I object. No. 1, it is asking for a conclusion; and No. 
2, this is a broad question. 

THE WITNESS: Can I say anything? 

MR. ALTMAN: Yes, you may go ahead. 

MR. CASEY: I am going to make an objection. It is a broad ques- 
tion and encompasses a period after Mrs. Lanham took over the property. 

MR. ALTMAN: I will tie it in time, Frank, specifically. Go ahead. 
A. Sometimes the parking space-- 

MR. CASEY: (Interposing) This is not responsive to the question. 
A. (Continuing) The parking space was taken by my place-- 

MR. CASEY: (Interposing) Objection. This is not responsive. 


A. (Continuing) --I used to see what was going on. 


Q. You continue, Mr. Kagan. You mean you couldn't park behind 
your own property and therefore you had to go behind 2413? A. Yes. 

Q. And when you got out of your car, were you able to look in? A. 
That is right. 

Q. You came down to your property every day, is that true? A. Yes. 

Q. And for the past four, or five, or six years, did you come down 

every day? A. Every day, I never missed. 

Q. Except Sunday-- 

MR. CASEY: (Interposing) You are leading. 

Q. I will repeat the question. During this period were you able to 
see in 2413, the rear of 2413 Pennsylvania Avenue? A. Very often, yes. 

Q. Very often? A. Sure. 

Q. During the period that Mrs. Lanham had this property up to the 
time that the McGettigan boy was hurt, is it your testimony that the pro- 
perty in the rear of 2413 Pennsylvania Avenue was in bad condition? 


A. That is right. 

Q. And the door was off? A. Absolutely. 

MR. CASEY: You are leading the witness and you are leading him 
to expressing an opinion and conclusion. ae ae 

Q. And the door was off? A, Everything was off. : 

Q. The children played there? A. Yes. 

MR. CASEY: You are testifying, Mr. Altman. You are leading the 
witness. 

MR. ALTMAN: Well, I mean I am trying to see whether or not after 
I get through questioning him, whether or not this is what he testified. 

MR. CASEY: Well, you are now testifying. | 

MR. ALTMAN: Well, I will ask him a different way. 

Q. Did you answer Mr. Casey to the effect that children played 
there? A. I answered the question. 

Q. Continuously? A. Yes. 

Q. And to Mr. Casey's question-- 

MR CASEY: Objection. You are leading. 

MR. ALTMAN: Well, strike that. I have no more questions. 

EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. GOLDBERG: : 

Q. Just one question, Mr. Kagan. Your testimony with respect to 
what you observed in this one-story building, did you see that with your 
own eyes? Did you see the glass in the building? A. I always saw that. 

Q. Did you see the mattresses in the building? A. Yes, all kinds 
of mattresses in there, yes. : 

Q. From wherever you stood, it is your cestumony that you saw it 
yourself? A. Couldn't I see it? I parked the car right in back and I used 
to drive there right where it was open, and I parked my car there. 

EXAMINATION BY COUNSEL FOR DEFENDANT 

BY MR. CASEY: 

Q. How do you spell Mrs. Lanham's name? A. I couldn't spell it 
right. : 


Q. Do you know whether she still owns the property? A. I could- 
n't tell you that. 
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Q. How do you know she bought it? A. The people were talking 


about it. 

Q. You heard it from other people? A. Yes. 

Q. When was it you heard she bought it? A. I couldn't tell you 
what year she bought it. The fellow who had the television shop, he told 
me. I didn't pay any attention who bought it. 

Q. Do you know any of the McGettigan boys? A. No, the mother 
used to come in to buy from me, but I don't know the boys. 

Q. The only knowledge you have of the fact that one of the boys was 
injured is what you were told by someone else, is that right? Would you 
answer orally, please? A, What? 

Q. Would you answer orally? A. Yes, the people were talking. I 

know the family. The mother used to buy merchandise in my store. 

Q. The children played ordinarily during 1956, in back of all these 
buildings here, 2413, 2415, and 2417, and 2419? A. They are playing now, 
too. 

Q. They have always played along the back of these buildings? A. Yes. 

Q. Did you ever see children playing inside of 2413, actually see 
that yourself? A. Just once or twice I sawit. They used to come in and 
come out. 

Q. And was'that before or after -- A. (Interposing) It was before 
the accident happened. 

Q. How long before? A. It would be ‘55 or '54, something like that. 

MR, CASEY: Nothing further. 

MR. GOLDBERG: Thank you very much. Mr. Kagan, just one moment, 
please. You havea right to read this over and to see it before it is filed in 
court, if you like.| I might say -- Don’t you think this witness spoke rather 
fast? I believe it might be wise to read your deposition before you sign 
it. You can waive your signature, if you like, but you have a right to 
read it before it is filed in court. 

THE WITNESS: All right. 

CERTIFICATE OF NOTARY PUBLIC 


* * * 
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[ Filed November 24, 1958] 


INTERROGATORIES PROPOUNDED TO DE F ENDANT, 
FRED A. SMITH AND COMPANY 


_ ERED A. OMS ee 
The plaintiff propounds the following interrogatories to the de- 


fendant, Fred A. Smith & Company, to he answered under oath and in 
accordance with the provisions of the Federal Rules of Civil Procedure 
and a copy of said answers to be served upon counsel for the plaintiff 
within 15 days following the date of service of said interrogatories, 
upon counsel for the defendant. 

1. Please state the date when you first began to act as rental 
agent for premises 2413 - Pennsylvania Avenue, N. W., Washington, 
D. C., for the National Bank of Washington. : 

2. Have you continued until the present time to act as rental a- 
gent for premises 2413 Pennsylvania Avenue, N. W., commencing with 
the date stated in your answer to Interrogatory No. 1. | 

3. If you answer to the foregoing question is no, then please state 
the date on which you discontinued acting as rental agent for premises 
2413 Pennsylvania Avenue, N. W., Washington, D. C., on behalf of the 
National Bank of Washington. 

4. Please state the name or names and addresses of the principal 
or principals who employed you to act as rental agent for premises 
2413 Pennsylvania Avenue during the period that you have acted as such. 

5. Please state whether you have acted as rental'agent for any 
other premises in the 2400 Block of Pennsylvania Avenue, N.W. during 
the time you have been agent for 2413 Pennsylvania Avenue, N. W. 

6. If your answer to Interrogatory No. 5 is in the affirmative, 
please state the addresses of such property in the 2400 Block of Penn- 
sylvania Avenue, N. W., the inclusive dates that you have acted as 
rental agent and the name and addresses of your principals during such 
periods. | 

7. Please state the names and addresses of the persons in your 
employ who have handled the rental at 2413 Pennsylvania Avenue, N. W., 
Washington, D. C. during the periods of time that ys have acted as 
rental agent. 
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8. Furnish the names and addresses of the persons in your em-~- 
ploy who have maintained the records of 2413 - Pennsylvania Avenue, 


N.W., during the periods of time that you have acted as rental agent. 


9. Please state the name and the address of the person or per- 
sons who are the custodians of all of the records with respect to 2413 
Pa. Ave. N. W., maintained in your office during the period of time 
that you have acted as rental agent of this property and who can now 
produce this record. 

10. During the period of time that you have acted as rental agent 
of 2413 Pennsylvania Avenue, N.W., has any portion of premises known 
as 2413 Pennsylvania Avenue, N.W. or outbuildings on the lot been 
rented by you for other than residential usage? 

ii. If your answer to the foregoing question is yes, please state 
what portion or portions have at any time been rented for other than 
residential usage during the period you have acted as rental agent. 

12. Please furnish the names of all tenants who have occupied 
these premises or outbuildings for other than residential purposes dur - 
ing the period that you have acted as rental agent together with the in- 
clusive dates of their occupancy, the portion occupied, the nature of the 
business, or other occupancy of each of said tenants during the period 
of his, their, or its occupancy, and the last known addresses of each 
such tenant. 

13. How many residential units are or were located in premises 
2413 Pennsylvania Avenue, N.W., during the period that you have acted 
as rental agent. If more than one, please state the numbers of such 
units or apartments and the floors on which located. 

14. Please furnish the names and last known addresses of all 
residential tenants who have occupied living units in the premises 2413 
Pennsylvania Avenue, N.W. commencing with the date that you became 
agent, indicating the particular unit occupied by each such tenant. 

15. During the period that you acted as rental agent for the sub- 
ject premises, have you had in your employ any individual or individuals 


who are responsible for care of or arrange for maintenance of rental 


property managed by you. 

16. Please state the name or names and addresses of all in- 
dividuals whose responsibility has been maintenance and arranging for 
repair of rental property during the period that you have managed pre- 
mises 2413 Pennsylvania Avenue, N.W., Washington, D. Cc. 

17. Do you have in your possession any records whatsoever with 
reference to maintenance or repair work performed by you or for you 
at premises 2413 Pennsylvania Avenue, N.W., Washington, D. C., 
during the period that you have acted as rental agent. , 

18. If your answer to the foregoing question is yes, please state 
the name and address of the person or persons who have maintained 
these records during the period of time that you have acted as rental 
agent of premises 2413 Pennsylvania Avenue, N.W. , 

19. Please state the name or names and addresses of the person 
or persons who are at the present time the custodians of the records 
referred to in Interrogatories 16 and 17, and who can produce these 
records. 

20. During the period of time that you have acted as rental agent 
of premises 2413 Pennsylvania Avenue, N.W., have you ever rented or 
offered for rent the brick outbuilding which is located on the rear of the 
lot of premises 2413 Pennsylvania Avenue, N.W., which outbuilding 
faces on L Street, N. W.? 

21. If you have ever rented the said outbuilding located on the 
rear of the lot of premises 2413 Pennsylvania Avenue, N.w. , please 
state the name or names and last known addresses of all tenants of this 
outbuilding during the time that premises 2413 - Pennsylvania Avenue, 
N. W. had been managed by you as rental agent together with the nature 


of the occupancy of each such tenant and the inclusive dates of their 


occupancy. 

22. Do you have in your custody or are there available to you any 
lease or rental agreements covering portions of premises, 2413 Penn- 
sylvania Avenue, N. W., either residential or commercial or both, 
during the period that you have acted as rental agent? | 
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23. If your answer to any portion of the foregoing Interrogatory 
is yes, please specify the particular rental agreements or leases which 
are in your custody or which are available to you at this time, together 
with the name and the address of the custodian of these rental agree- 
ments or lease agreements. 

24. During the period that you have acted as rental agent for 
premises 2413 Pennsylvania Avenue, N.W., have you had in your employ 


any person or persons whose duties included the inspection and/or 


maintenance of rental property including premises 2413 Pennsylvania 
Avenue, N. W., Washington, D. C. 

25. If your answer to the foregoing question is yes, please state 
the names and addresses of all personnel whose duties included those 
referred to in Interrogatory No. 24 above. 

26. Do you have any records of repairs and maintenance expenses 
on premises 2413 Pennsylvania Avenue, N. W. and if so, state the name 
and address of custodian. 

27. Do you keep a record of complaints or reports or citations 
made by tenants, members of the public, or employees of the District 
of Columbia, with respect to the condition of rental property managed 
by you including premises 2413 Pennsylvania Avenue, N. W. 

28. Do you have any records of such complaints, reports or 
citations regarding 2413 Pennsylvania Avenue, N. W., relating to 
repairs to in and on the premises, involving contents or structure, 
removal of trash or refuse, vandalism, explosives or inflammables. 

29. If your answer to the foregoing question is yes, please state 
the name of the person or persons who are the custodians of such records 
or reports at the present time. 

30. Please state the name and address of the person or persons 
at the National Bank of Washington with whom you normally dealt with 
respect to premises 2413 Pennsylvania Avenue, N. W. during the period 
of time that you acted as rental agent for said property. 

31. During the period that you have acted as rental agent for 
premises 2413 Pennsylvania Avenue, N. W., have you at any time had 
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a contract or arrangement with any individual or company for trash 


removal from said premises? 

32. If your answer to the foregoing question is yes, please state 
the periods of time during which you have had any contract or arrange- 
ment for trash removal from said premises, 2413 Pennsylvania Avenue, 
N.W. with any individual or company giving the name and the address of 
the individual or company involved. 

33. Please set forth the repairs and improvements, if any, per- 
formed by you or at your direction to the outbuilding located in the rear 
of premises 2413 Pennsylvania Avenue, N. W., Washington, D. C. dur- 
ing each of the years that you have acted as rental agent for said property 
together with the names and addresses of each person or company per- 
forming such repairs or improvements for you or at your direction and 
the cost of such repair or improvement. : 

34. When did you first learn of the injuries sustained by the plain- 
tiff, Charles McGettigan? 

35. From whom or through what medium were the injuries sustain- 
ed by the minor plaintiff, Charles S. McGettigan, first brought to your 
attention? | 

36. When did you learn for the first time that the minor plaintiff, 
Charles S. McGettigan, alleged that the injury sustained by him resulted 
from a dangerous instrumentality alleged to have been found in the out- 
building in the rear of 2413 - Pennsylvania Avenue, N. W., Washington, 
D.C. 

37. From whom or through what medium did = for the first 
time learn that the minor plaintiff's injuries were alleged to have been 
caused as set forth in the Interrogatory above? | 

38. Did you or have you at any time acted as oe agent for one 
Katie F. Lannon? 

39. Did you at any time act as agent for premises 2413 - Penn- 
sylvania Avenue, N. W. for one Katie Lannon personally? If so, when? 

40. If your answer to the foregoing question is yes, please state 
the addresses of properties managed by you at any time for Katie F. 
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Lannon and the inclusive dates that you have acted as rental agent for 
said property. 

41. What compensation did you receive as rental agent for pre- 
mises 2413 Pennsylvania Avenue, N.W., from the National Bank of 
Washington? 

42. Was your appointment as rental agent of premises 2413- 
Pennsylvania Avenue, N.W., arranged by any written instrument of 
any kind between your company and the National Bank of Washington? 

43. If your'answer to the foregoing question is yes, please state 
the nature of the written instrument whereby you were employed as 
rental agent for premises 2413 Pennsylvania Avenue, N.W., and attach 
a copy of said agreement to your answer. 

44. During the period that you have acted as rental agent of pre- 
mises 2413 Pennsylvania Avenue, N.W., have there been any fires 
known to you to have occurred on the premises? 

45. If your:answer to the foregoing question is yes, please state 
the date or dates on which such fires occurred, the particular portion 
of the premises or outbuildings in which said fires occurred and the 
nature and extent of the damage in each instance. 

46. Do your records reflect any complaints by any departments 
of the government of the District of Columbia with respect to premises 
2413 Pennsylvania Avenue, N.W. 

47. If your answer to the foregoing question is yes, please state 
the dates on which such complaints were made, the nature of the com- 
plaint, and the department or sources from which said complaints em- 
anated. 

48. Have you ever had any complaints referable to the condition 
of 2413 Pennsylvania Avenue, N.W., made to you by the Police Depart- 
ment during the period of time that the property had been managed by you? 

49. If the answer to the foregoing Interrogatory is yes, please 


state the date or approximate dates on which such complaints were made, 


the nature of the complaints and the source from which such complaints 
emanated. 
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50. Please state whether any citations by any departments of the 


District of Columbia, Government, or any warrants, have ever been 
issued with reference to premises 2413 Pennsylvania Avenue, N.W. 
during the period that the property has been managed by you. 

51. If your answer to the foregoing question is yes, please state 
the date of each such citation or warrant, the nature of the warrant, or 
citation, and the source from which such citation or warrant emanated. 

52. Please state the names and the addresses of any persons 
known to you or to your counsel who have any knowledge whatever to the 
circumstances under which the minor plaintiff sustained his injuries. 

53. Please state the names and addresses of any persons known 
to you or to your counsel whom you intend as of the present time, to 
call as witnesses in this case when the same shall come on for hearing. 

54. Are you a corporation, partnership, or sole proprietorship? 

55. Ifa corporation, please state names of officers and directors. 

56. Ifa partnership or sole proprietorship, please state names 
of partners or owner. | 

57. Has ownership of your company changed since March 4, 1956? 

58. If your answer to the foregoing question is yes, please list 
owners as of March 4, 1956. 


/s/ HARRY W.G OLDBERG 
1511 - K Street, N.W. 
Washington 5, D.C. 
National 8-3517 


Certificate of Service: 
Dated November 21, 1958. 
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DEPOSITIONS 
TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., 
Friday, Dec. 5, 1958 


Depositions of PVT. EARL D. FOX, JR., a witness called for 
examination by counsel for Defendants, in the Property Clerk's Office 
of the United States District Court for the District of Columbia, and 
LESLIE E. O'NEAL, JR., a witness called for examination by counsel 
for Defendants, in a cell block in the United States District Courthouse 
for the District of Columbia, Washington, D. C., commencing at 4:00 
o'clock p.m., before George M. Poe, Jr., a Notary Public in and for 
the District of Columbia, when were present for the respective parties: 

For the Plaintiffs: 

HARRY W. GOLDBERG, ESQ., and 

MORRIS ALTMAN, ESQ. 

For the Defendants: 

HOGAN & HARTSON, 

By: FRANCIS L. CASEY, JR., ESQ. 
Thereupon, 

EARL D. FOX, JR., 

a witness called for examination by counsel for the Defendants, being 


first duly sworn, was examined and testified as follows: 
EXAMINATION ON BEHALF OF DEFENDANTS 
BY MR. CASEY: 
Would you state your name, please, sir? A. Earl D. Fox, dr. 
. And what is your address? A. 3524 Edmonds Street. -- 
. What is your occupation? A. Wheaton, Maryland. 


What is your occupation, Mr. Brown? A. Fox. 
Excuse me, Mr. Fox. A. Private in the Metropolitan Police 
Department. 
Q. And what is your assignment in the Metropolitan Police De- 
partment? A. Assigned to the Chief Clerk's Office, Property Clerk. 
Q. In that capacity, sir, were you served with a subpoena in 
connection with the case of McGettigan versus the National Bank of 
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Washington? A. The Office of the Property Clerk was served and 


as a Property Clerk also I answered the summons. 

Q. Do you have a copy of that subpoena with you? A. Ido. 

Q. MayI see it, please? A. (Witness complies.) 

Q. Pursuant to this subpoena, Mr. Fox, did you, as a represent- 
ative of the Property Clerk's Office of the Metropolitan Police Depart- 
ment produce any flares or remains of flares or fuses that were taken 
in custody on or about March 4, 1956 by the Metropolitan Police Depart- 
ment after a young boy named Charles S. McGettigan was burned at or 
near his home at 1117 - 24th Street, Northwest, asinine D. C.? 

A. I did, sir. | 

Q. Would you produce those, please, sir? A. This is the fuse 
that we received. 

Q. And that is a two-piece tubular -- there are two tubular pieces, 
are there? A. There are two tubular pieces. 

Q. Is there a tag onthe two? A. That is a tag that reads ''one 
flare (used) removed from 1117 - 24th Street, Northwest, on 3-4-56, 
local alarm of fire. At No. 3 Precinct -- report No. 3 Precinct, 2 
Engine", signed by Officer N. Round. 

Q. No. 3 Precinct? A. No. 3 Precinct. 

Q. That was a correction you made, Report No. 3? A. It was 
Report No. 3 not Apartment No. 3. The address was = - 24th Street, 
Northwest, Washington, D.C. : 

MR. CASEY: Mr. Reporter, would you please wont this two- 
piece exhibit as Defendants’ Exhibit No. 1-A for eoueneon and Ex- 
hibit No. 1-B for identification. : 


(The articles referred to were there- 

upon marked Defendant's Exhibits 

Nos. 1-A and 1-B, respectively, for 
~ identification. ) 


BY MR. CASEY: 
Q. Mr. Fox, these exhibits, that is, the two tubes that are mark- 
ed 1-A and the tube that is marked 1-B, were turned over to your office 
by Officer Round? A. That is what the tag read, and evidently it is true. 


~ 
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Q. And this is kept, sir, by your office marked as it is in the 
regular course of business of your office? A. That is correct. 

Q. And you are familiar with the regular course of business in 
your office? A. Yes, Iam. 

Q. And your office is charged with that duty? A. Charged with 
that duty of taking care of evidence and property. 

Q. I call your attention, Officer Fox, to the rear of that tag that 
you earlier read from, and I think there is writing on that in ink, in 
blue crayon, and in lead pencil. In blue crayon it reads, "C 38009," 
and below that "C-3-3"; is that correct? A. That is correct, sir. 

Q. What is that written on there in blue crayon? A. The numbers, 
the blue crayon, at the precinct. They make up the property returns 
and bring them to the Chief Clerk or Property Clerk's Office. We assign 
a number to that property and we send it downstairs to the storeroom 
and they designate that C-3-3 the location in the storeroom. 

Q. And that is kept in the records so you can locate it readily? 
A. It is kept in the records so you can locate it readily. 


Q. Are those records kept in the ordinary course of the business 
of the Property Clerk’s Office? A. They are kept in the Property 
Clerk's Office in the precinct and the storeroom, and three copies are 


made of the property return. 

Q. And it was through that number that you were able to locate 
this pursuant to the subpoena? A. That is correct. 

Q. Inpen, though, this reverse side of the tag says, "Injured 
person, Charles McGettigan"? A. Injured person, Charles McGettigan, 

male. 

Q. M-- A. "M-W-9." 

Q. That designates? A. Male, white, nine years old, address 
1117 - 24th Street, Northwest. Detective Sergeant G. W. Chapman. 

Q. And then in pencil up on the tip it says, "CCR 14-34." What 
does that mean? A. That is the number designated by the records, 
that we keep in the Statistical Bureau, which has a report of all that 
occurs in this case. 
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Q. And this tube is a brown wrapping paper color of cardboard? 


A. Itis. 

Q. And there is a sort of a purple label on it with black ink print- 
ing on one of the two tubes? A. On the smaller of the two tubes there 
is a purplish colored label. 

MR. CASEY: Thank you. I have nothing further of you, Mr. Fox. 

I will ask Mr. Sales to take photographs of this exhibit or these 
exhibits. 

(The photographer complied.) 

EXAMINATION ON BEHALF OF PLAINTIFFS 
BY MR. GOLDBERG: 

Q. Mr. Fox, I notice in rubbing the inside of this tube that a sort 

of a silvery powder covers my finger and that leads me to ask you: 
Do you know whether there was any contents in this tube or whether 
there is any contents in the Property Clerk's Office that came from the 
inside of this tube? | 

MR. CASEY: I object to it. You were testifying yourself then, you 
were leading the witness, and then you were asking as to the former 


condition of the tube and there is no predicate -- 


MR. GOEDEERS* oN were SS questions. Iwill withdraw 
the question. . GOL 


Q. Woutd you run Mies Bane through the inside of that tube, Mr. 
Fox? A. I did. 

Q. As a result of running your finger on the inside of the tube is 
there any change in the appearance of your finger? A.' A silvery powder 
covers the tip of my forefinger. | 

@. And did that come from the inside of the tube? A. That came 
from the inside of the tube. 

Q. I notice a brown manila envelope that apparently you brought 
with you, which is on the desk. Was the flare kept in this envelope? 

A. The flare was kept in this envelope. 

MR. CASEY: You mean the Exhibits 1-A and 1-B? 

THE WITNESS: Exhibits 1-A and 1-B. . 
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BY MR. GOLDBERG: 

Q. What does it say on the front of thet envelope? A. "Date 
3-4-56." That was the date the Police Department took it over -- 
rather, when it was turned in to the Department -- 

MR. CASEY: Did you finish your answer? 

THE WITNESS: Turned in to the Property Clerk's Office. 

BY MR. GOLDBERG: 
Q. Does it designate what is in that envelope? A. On the line 


marked "Articles" it designates "one broken flare." 


@. And was this flare contained in the envelope at the time that 
you remaed it from its depository at C-3-3 in the Property Clerk's 
Office? A. It was. 

Q. The two sections marked Defendants’ Exhibits 1-A and 1-B 
were both in this envelope? A. Both were in the envelope. 

Q. Now, I invite your attention to the envelope and ask you if 
there is anything else in the envelope? A. In the bottom of the envelope 
there is a residue of a silvery chunk of material and two chunks, one 
large and one smaller than the other one, and a residue of grayish 
material. 

Q. Now, can you tell us whether those chunks of material and 
residue which you describe as powder were in the envelope at the same 
time that you brought it over here? A. They were in the envelope when 
I opened it to take out the tube or tubes. 

Q. Then, do we understand that that residue which you have just 
described was in the envelope with the two sections of the flares which 
are designated as Exhibits 1-A and 1-B? A. That is correct. 

MR. GOLDBERG: Mr. Casey, do you care to add this to your 
items or do you care to simply overlook that? 

MR. CASEY: Let's mark the whole envelope as Exhibit No. 1-C 
with the contents, that is, the contents that were just mentioned, the 
two pellets or lumps. 

MR. GOLDBERG: I would be agreeable to that marking of the 
envelope as Exhibit 1-C -- Defendants’ 1-C. 
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(The envelope and contents were there- 
upon marked Defendants’ Exhibits No. 
1-C for identification.) 


MR. ALTMAN: Mr. Casey, do we understand that Exhibit for 
Identification 1-C is the manila envelope and the contents that Mr. Fox 
just referred to? 

THE WITNESS: The two lumps and the gray material and the 
envelope itself. 

MR. CASEY: Yes. 

MR. GOLDBERG: I would like the record to show it andI reserve 
the right to myself to consider these a Plaintiffs’ exhibit if and when the 

case should require, or make it desirable. I have no further 
questions, Mr. Fox. : 

MR. CASEY: I have no further questions to ask. ‘I will ask Mr. 
Sales to photograph Exhibits 1-A, 1-B, and 1-C. 

MR. GOLDBERG: I would like the record to indicate that while I 
have no objection to the taking of the photographs as such I would reserve 
the right to any objection I might be apt to make with respect to offering 
these exhibits at the trial of this case for any appropriate reasons which 
may then exist. I do not know the intent for which these photographs are 
being taken by counsel for the Defendants. And, under those circumstances, 
since trial may be some distance in the future, I would reserve, as I say, 
specifically my right to object to the introduction in evidence of photo- 
graphs that are being taken here today. 

With that particular reservation you may proceed in whatever way 
you wish. | 


MR. CASEY: The deposition is terminated then, unless you have 


any further cross-examination. 
BY MR. GOLDBERG: 

Q. Mr. Fox, might I inquire following the completion of your 
appearance here today whether or not you are going to take these items, 
1-A, 1-B, and 1-C back in your custody? A. I will. | 

Q. And what will you do with them? A. They will be stored in 
Room 146 Municipal Court Building. | 
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Q. And will they be retained there subject to further subpoena or 
for some subsequent disposition? A. They will be held to the end of 
the disposition of this case. 

Q. These will not be disposed of or destroyed? A. They will not 
be destroyed. They are held for evidence. 

MR. GOLDBERG: I have no further questions. 

MR. CASEY: I have nothing further. 

* * * 
Thereupon, 
LESLIE E. O'NEAL, JR., 

a witness called for examination by counsel for the Defendants, being 
first duly sworn by the Notary, was examined and testified as follows: 
EXAMINATION ON BEHALF OF DEFENDANTS 

BY MR. CASEY: 

Q. Would you state your name, please? A. Leslie Edward 
O'Neal, Jr. 

Q. Is it Leslie or Lester? A. Leslie. 

Q. Leslie E.? A. Yes, sir. 

Q@. And what is your age, please? A. Twenty. 


Q. Mr. O'Neal, we are inquiring this afternoon about events that 


allegedly occurred in the neighborhood of 2413 Pennsylvania Avenue, 
Northwest, in Washington, D. C. 
Did you ever live in that neighborhood? A. I lived across the 


street for a couple of weeks, but not long. 

Q. Where did you live for a couple of weeks? A. Right across 
the street in the basement. I don't even remember the address. 

Q. When did you live there? A. About '49, I guess. 

Q. What was the last address that you lived at in the District of 
Columbia? A. 3068 M Street. 

Q. Northwest? A. Northwest. 

Q. That is in the same general neighborhood? That is just about 
six blocks west? A. Six blocks. 

Q. How long did you live at 3016 M Street, Northwest? A. I 
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didn't live there very long. I was in jail for a while. 

Q. When did you move there? When did you first live there? 
A. Let's see. I don't know -- my grandmother moved there. 

Q. Can you give us the month or the year? A. I don't know. I 
am not on trial, this other guy is. 

Q. Yes. We were hoping that you would be able to throw some 
light on the facts in this case and it is our understanding that some of 
the help you could give us is your knowledge of what went on among the 
people of your age in the neighborhood. A. I know everybody in the 
neighborhood. I know just about every building in Georgetown, as far 
as that is concerned, but as far as my forwarding address and all like 
that, that don't go in the record. 

Q. Well, what I want to do is find out how long you lived in that 
neighborhood of 24th Street and Pennsylvania and M? A. I can figure 

what time I went in jail I was in Georgetown. 

Q. When did you go in jail? A. Well, I started in ‘46 -- let's 
see -- '49, the last part of '49. 

Q. And you have lived in Georgetown ever since?! A. Yes. I was 
born and raised right on the corner of 31st and M. 

Q. Born and raised at 31st and M? A. Yes, 3068, third floor. 

Q. That was with your grandmother you stayed there? A. Yes. 

Q. Now, do you know, Mr. O'Neal, whether young men, teen- 
agers, in that neighborhood, that is, between 24th Street and 30th Street, 
along M Street and Pennsylvania Avenue played with flares or fooled 
around with flares? : 

MR. GOLDBERG: I want to offer an objection to the question as 
stated, as extremely general and leading in nature and inadmissible and 
objectionable for that reason. 

Further, I don't believe the witness has laida ground or has know- 
ledge on that subject. 

You can answer if you can. 

BY MR. CASEY: 


Q. Do you know as a result of being born and raised in the area 
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between 24th Street and 31st Street in the vicinity of Pennsylvania Ave- 

nue and M Street, whether young men in their teens played with 
flares and fooled around with flares in that neighborhood? 

MR. GOLDBERG: My objection goes to this question as well. 
A. I will answer that one, yes. People that ran with me, yes. 

BY MR. CASEY: 

Q. And did you yourself sometimes play with flares and fuses 
and fool around with them? A. Yes. 

Q. Now, where did you and your companions obtain the flares? 
A. From the railroad cars. 

Q. And where were the railroad cars? 

MR. GOLDBERG: I just want to say that I reserve the right to 
object to this line of questioning and do object. 

Go right ahead with my objection noted so I won't have to interrupt. 
A. Wisconsin and K Street, at the bottom. 

MR. GOLDBERG: I might say I also reserve the right to withdraw 


my objections to these questions if it seems pertinent and proper to do 


same. 
BY MR. CASEY: 

Q. Where would you get them from the railroad cars? A. Boxcars. 

Q. They were in boxcars? A. No, they have them on the outside. 
There is a small container that they leave them in. 

Q. Is that fastened to the boxcar? A. Yes, it is fastened to the 
boxcar. 

Q. Now, can you give us any idea over how many years you knew 
that you and your companions obtained flares from containers on the out- 
side of boxcars at Wisconsin and K? A. Two, three, maybe four. 

Q. And do you have any idea what years those were that you knew 
that was the fact, that you and your companions obtained flares from the 
outside of boxcars at Wisconsin and K? A. Before and two years after 
I went to the reform school, so that makes it '48, '49, whichI was in 
the home school that year. '50 and'51. I1.H.S. 
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Q. Do you have any knowledge of, any personal knowledge of 


either you or other young men in that neighborhood obtaining flares from 
the containers on the sides of boxcars after 1951? A. Not that I know of. 

Q. Do you know whether flares were still kept in the containers 
on boxcars at Wisconsin and K in March of 1956, February and March 
of 1956? A. At that time I believe I was in jail. 

Q. The last knowledge you have, personal knowledge of flares be- 
ing kept in the boxcars or in the containers on the sides of boxcars at 
Wisconsin and K and taken from those containers by teenage boys in the 
neighborhood was 1951; is that right? A. '51 or '52, something like 
that. But since the men on the boxcars was missing some of them they 
stopped putting them on there. 

Q. When was that? A. About '51 or "52. 

Q. That would be the last time you had any SUS of this, is 
that right? A. That's right. 

Q. Where did they put them then, do you know? A. I wouldn't 
know. 

Q. Excuse me? A. I wouldn't know where they put them at then. 
In fact, I only think there was four of us that knew where to get them at 
and I think we were all four a little bit too old to be getting them at that 
time. 

Q. Do you know whether the railroad changed the place where 
they were putting them? Do you know to what place the railroad started 
putting their flares after 1951 and "52? A. None of us do. 

Q. You didn't know after 1952? A. All the fellows that ran around 
with me didn't know either. 

Q. Now, did you ever obtain flares from any piace other than the 
railroad cars at Wisconsin and K? A. We got some once from a tele - 
phone truck. : 

Q. And how did you get them from the telephone truck? A. Take 
them off the back. 

Q. Where were the men at the time? A. Where 1 were the men? 

Q. The telephone men that had been in the truck? A. At lunch, 


maybe down in the hole. 

Q. And you only got them from the telephone truck once? A. Wait 
a minute now. 

(There was discussion had off the record.) 

MR. GOLDBERG: Let me put this on the record subject to your 
approval. We understand that you are here today without counsel and in 
answer to a subpoena, I assume, which was served insofar as I am con- 
cerned on behalf of the Plaintiff Charles McGettiagan. We are appearing 
here simply to listen to your answers and cross-examine, if necessary, 
but since you are without counsel I think it ought to be understood be- 
tween us that he does not waive any of his constitutional rights in appear- 
ing here today, and that we agree that insofar as we are concerned, this 
testimony is in no way to be used against him on any criminal proceeding 

of any kind that might hereafter occur or might heretofore have 
occurred between us. 

MR. CASEY: I have no such intentions. 

MR. GOLDBERG: I will simply say that I put that on the record 


simply to make you feel assured that in our viewpoint this is simply a 
civil case. 


BY MR. CASEY: 

Q. Now, it was only once that you obtained flares from the tele- 
phone company truck? A. Yes. 

Q. Did you ever get telephone company flares at any other time? 
A. From the trucks? 

Q. Not just you; do you have personal knowledge that any of the 
other teenagers in the neighborhood did? A. No. There was two of us 
that ran the whole teenage gang over there and they didn't do anything 
without us. 

Q. So that is the only occasion that you know of any of the teen- 
agers obtaining telephone company flares, that one occasion that they 
were taken from the telephone company truck, is that right? A. Well, 
I think we got them twice from the truck. 

Q. And can you tell us about how many years ago that was? 
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A. No, I can't. 

Q. Can you place it as being after you took them the last time from 
the railroad cars, after 1951 or '52? A. It seems to me it was in be- 
tween the times that we got them from the boxcars. 

Q. It would be between 1948 or "51 and "52? A. Yes. 

Q. Did you ever get flares or do you have personal knowledge of 
teenagers in the neighborhood getting flares from any other place other 
than the telephone company truck and the railroad cars? | 

(Discussion had off the record.) 

BY MR. CASEY: 

Q. Other than from the telephone company truck and from the 
railroad cars did you ever get flares or do you have personal knowledge 
of other teenagers getting flares from any other place in the neighborhood? 
A. We received them one time from a warehouse. ; 

Q. Was that a warehouse in the neighborhood? K, Yes, almost 
a full case, minus two flares. 


Q. What is a full case? How many is in it? I don't know how 


many flares would be ina case. A. About fifty, I guess, fifty or sixty, 


something like that. 

Q. Now, did you ever get them from any place else or did the 

boys in the neighborhood to your personal knowledge ever get them 
from any place other than the railroad company cars and the telephone 
trucks and the warehouse? A. Like I said, there was two of us that ran 
them. They didn't do nothing without us. | 

Q. About when was it that you got this almost full case of flares 
from the warehouse? A. It was during the time we were snitching them 
from the boxcars. , 

Q. Between 1948 and '52? A. Somewhere around there. 

Q. Now, have you told us of all the places that you or, to your 
personal knowledge, teenagers obtained flares from in that neighborhood? 
A. That is all the places that we snitched them from but I believe I told 
another feller that was questioning me that they can be obtained from any 
construction job which we have never snitched them from. 
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MR. GOLDBERG: I move to strike that answer as not responsive. 
MR. CASEY: Your objection is on the record. 
MR. GOLDBERG: I just wanted it noted. 
BY MR. CASEY: 
Q. Do you have personal knowledge of people outside of yourself 
and your own gang getting flares from construction jobs? A. No, sir. 
Q. But you had heard that they could be obtained; is that right? 
MR. GOLDBERG: Objection to the question. 
A. Nobody around there done anything out of the way, if you know what 
I mean. Not that I am telling you because I am bad or anything like that, 
but if they stepped out of line in the way of stealing our flares or anything 
like that they got a good whipping, so I don't think they would do it. 
BY MR. CASEY: 
Q. Iam trying to find out -- you didn't hear from somebody that 
they could be obtained from construction sites? 
MR. GOLDBERG: Objection. 
MR. CASEY: This is discovery. 
MR. GOLDBERG: Yes, but the question is too speculative. 
THE WITNESS: I have worked on construction jobs myself. 
BY MR. CASEY: 


Q. And you knew flares were kept on construction sites? A. Yes, 


MR. GOLDBERG: Objection to that question and the answer. 
BY MR. CASEY: 

Q. But you have told us of all the places that you had personal 
knowledge of flares being obtained in the neighborhood; is that right? 
A. That's right. 

Q. Now, where did you and those teenagers of whom you had 
personal knowledge take the flares after you obtained them? A. They 
were all lit up. What wasn't lit was thrown in the river. 

Q. Would you light them right away or take them some place and 
do something with them? A. Except for maybe two or three we used 

’ for going under bridges to get pigeons but after they are lit we make 
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sure they are out by throwing them in the river. There was none left 


over. 

Q. Did you ever have personal knowledge or did you yourself ever 
leave a flare in the premises known as 2413 - 24th Street? A. There has 
never been a flare near that section at all. 

Q. 2413 - 24th Street? A. All flares stayed down near the river, 
never that far up. 

Q. You never took flares up by 2413? A. No. 

MR. GOLDBERG: I object. 

BY MR. CASEY: 

Q. Do you have personal knowledge of anybody taking flares up 
there to 2413? A. I just got through telling you that all flares were kept 
near the river. That is where they stayed. : 

MR. GOLDBERG: Objection. 

BY MR. CASEY: 

Q. Did you ever hear that there were flares in -- A. Our club- 
house? No. ! 

Q. -- the building known as 2413 Pennsylvania Aceniuae A. No. 

MR. ALTMAN: Perhaps, Mr. Casey, you ought to identify 2413 
more fully for the sake of the witness here. 

BY MR. CASEY: 

Q. Do you know what 2413 Pennsylvania Avenue is? A. I think so. 
It is right next door to the TV shop. The place you are talking about has 
got a glass front. It used to be a whole glass front and one door on one 
end of it, I believe. 3 

Q. Is that in the rear or the front? A. In the rear. 

Q. On the 24th Street side or is it on the L Street side? A. On 
the L Street side. | 

Q. It hadadoor? A. There was an areaway beside it and you 

can go out the front door, but the apartment puting leads out to 
Pennsylvania Avenue. 

Q@. And the back had glass bricks on it? A. The back has glass 
blocks -- I think it is plaster running through the glass. 
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MR. GOLDBERG: I move to strike that answer as not responsive. 
MR. CASEY: Your objection is on the record. 
MR. GOLDBERG: I just wanted it noted. 
BY MR. CASEY: 
Q. Do you have personal knowledge of people outside of yourself 
and your own gang getting flares from construction jobs? A. No, sir. 
Q. But you had heard that they could be obtained; is that right? 
MR. GOLDBERG: Objection to the question. 
A. Nobody around there done anything out of the way, if you know what 
Imean. Not that I am telling you because I am bad or anything like that, 
but if they stepped out of line in the way of stealing our flares or anything 
like that they got a good whipping, so I don't think they would do it. 
BY MR. CASEY: 
Q. Iam trying to find out -- you didn't hear from somebody that 
they could be obtained from construction sites? 
MR. GOLDBERG: Objection. 
MR. CASEY: This is discovery. 
MR. GOLDBERG: Yes, but the question is too speculative. 
THE WITNESS: I have worked on construction jobs myself. 
BY MR. CASEY: 


Q. And you knew flares were kept on construction sites? A. Yes, 


MR. GOLDBERG: Objection to that question and the answer. 
BY MR. CASEY: 

Q. But you have told us of all the places that you had personal 
knowledge of flares being obtained in the neighborhood; is that right? 
A. That's right. 

Q. Now, where did you and those teenagers of whom you had 
personal knowledge take the flares after you obtained them? A. They 
were all lit up. What wasn't lit was thrown in the river. 

Q. Would you light them right away or take them some place and 
do something with them? A. Except for maybe two or three we used 

. for going under bridges to get pigeons but after they are lit we make 
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sure they are out by throwing them in the river. There was none left 


over. 

Q. Did you ever have personal knowledge or did you yourself ever 
leave a flare in the premises known as 2413 - 24th Street? A. There has 
never been a flare near that section at all. 

Q. 2413 - 24th Street? A. All flares stayed down near the river, 
never that far up. 

Q. You never took flares up by 2413? A. No. 

MR. GOLDBERG: I object. 

BY MR. CASEY: 

Q. Do you have personal knowledge of anybody taking flares up 
there to 2413? A. I just got through telling you that all flares were kept 
near the river. That is where they stayed. 

MR. GOLDBERG: Objection. 

BY MR. CASEY: 

Q. Did you ever hear that there were flares in -- A. Our club- 
house? No. 

Q. -- the building known as 2413 Pennsylvania Avenue? A. No. 

MR. ALTMAN: Perhaps, Mr. Casey, you ought to identify 2413 
more fully for the sake of the witness here. | 

BY MR. CASEY: 

Q. Do you know what 2413 Pennsylvania Avenue is? A. I think so. 
It is right next door to the TV shop. The place you are talking about has 
got a glass front. It used to be a whole glass front and one door on one 
end of it, I believe. 

Q. Is that in the rear or the front? A. In the rear. 

Q. On the 24th Street side or is it on the L SRC side? A. On 
the L Street side. 

Q. It hadadoor? A. There was an areaway beside it and you 

can go out the front door, but the apartment building leads out to 
Pennsylvania Avenue. | 

Q. And the back had glass bricks on it? A. The back has glass 
blocks -- I think it is plaster running through the glass. 
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Q. What were the flares used for other than getting pigeons out of 
bridges and throwing them in the water? A. That was it. 

Q. Can you estimate for me how many flares you and your friends 
in your presence obtained over the years that you had an interest in flares, 
1948 to 1951 or '2? A. No. 

Q. About how many would you usually get at a time when you took 
them from a railroad boxcar? A. I won't answer that one either. 

Q. Did you ever get them from railroad engines or the yard 
engine? A. They don't carry them on the engine. 

Q. Mr. O'Neal, when are you scheduled for release? I might tell 
you that under the rules one of the circumstances under which a depos- 
ition can be used -- this is a deposition -- is where a witness is unavail- 
able, that is outside of the District of Columbia, or one hundred miles 
from the District of Columbia. 


Now, all I want to know is, is it your present intention to soon be 
released and to leave this area? A. I was thinking about it. I will be 


Monday. 

Q. Monday, December 8, 1958? A. That's right. 

Q. And you have an intention of leaving this area? A. After a 
couple of weeks I was thinking about it. 

Q. And did you convey that intention, that is, tell it or represent 
it to the Defendants that interviewed you, that you had, or, at least were 
thinking about leaving this area after you discharge on December 8 be- 
fore we scheduled this deposition? A. What do you mean by deposition? 

Q. This isa deposition where you take somebody's testimony in 
a fashion such as this, the lawyers from both sides and a Reporter. My 
purpose is to show or our reason for taking your deposition is that you 
would be unavailable when this case came to trial and you couldn't help 
us at the trial so we take your testimony now, andI simply want to 
find out if you did tell a representative of the Defendants that interview- 
ed you that you probably would be leaving this area soon after your 
discharge? A. I want to straighten one thing out here. You have set 
me to thinking. Between the boxcars and the new engines that they have 
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down there I don't rightly remember which one of those has got those 


flares. I know one of the engines got one box, on the opposite end 
don't have the box. I am trying to think of which end it is. 

Q. I didn't understand what you just said. A. I don't know. Let's 
see. I am pretty sure it was the caboose though. 

Q. I didn't understand you. You just said you weren't sure which 
one of what had flares? A. Well, leave it the way it is. 

@. I didn't understand what you said. Did you say that one or the 
other -- A. I said one end or the other had flares. : 

(There was discussion had off the record.) 

BY MR. CASEY: 

Q. Why don't you say it inthe record. That is no different from 
what you said off the record. A. Another thing, only one end had the 
box. The box is about, I'll say, a foot wide and a foot high. It is never 
locked. They have blockbusters and flares in it but come to think of it, 
I don't know which -- I don't remember for sure which end it was be- 
cause it was always nighttime you would get them. 

Q. It was either the engine end or the caboose end that had the 
flare box on it? A. Yes. 

@. I would like to show you, Mr. O'Neal, Defendants’ Exhibits 
Nos. 1-A, 1-B, and 1-C, that were marked for identification upstairs 
by Mr. Fox of the Property Clerk's Office, Police Department, and 
these flares were tagged as flares that were found at 1117 - 24th Street, 
Northwest on March 4th, 1956. A. May I see that? 

Q. I show you 1-A and 1-B and ask you if you can identify that flare. 
There is a label on those. Will you examine it and see if that is similar 
to any of the flares that were ever obtained by you or that you had per- 
sonal knowledge of? A. Nothing we have ever had. : 

Q. Did you ever have any experience, sir, with flares that had 
a label on them from the Hitt Fireworks Company, Seattle, Washington? 
A. Ihave never been out of D. C. HowamI supposed to know about 
Seattle? : 

Q. Did you ever see a flare that had a label on it from that 
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company, the Hitt Fireworks, Seattle, Washington, as this flare has? 
A. Fireworks? I would say this tube came from around the Monument 


grounds where they fire the fire crackers off at. 
Q. Would you say that because it was made by a fireworks 


company? A. I would say so. 

Q. But the flare itself is not similar to any flare you have ever 
seen? A. No. All the flares we have gotten ahold of I don't believe 
is any longer than this (indicating). 

Q. That is, no longer than the shorter piece of this flare? 

A. That's right. 

Q. You never obtained one this large? A. Never. 

Q. Mr. O'Neal, did you ever know children by the name of 
McGettigan in that neighborhood, particularly a youngster named Char- 
les S. McGettigan? A. They were to young to run with us. 

Q. Excuse me? A. They were too young to run with us at the 
time. 

Q. You didn't know them? A. I have seen them. 

Q. You knew them around the neighborhood but they weren't 
friends of yours? A. I have passed them. 

MR. CASEY: I have nothing further. 

EXAMINATION ON BEHALF OF PLAINTIFFS 
BY MR. ALTMAN: 

Q. Mr. O'Neal, actually is it true that the name McGettigan 

first came to your attention when the interviewer whom you spoke 
to a couple of weeks ago had said he was from a real estate company 
and mentioned it, is that true or isn'tit? A. Itis true. 

Q. Then you didn't know the name McGettigan until the inter- 
viewer told you about it? A. I didn't know the name of McGettigan. 

Q. Mr. O’Neal, you mentioned that you had a gang, that you were 
one of the leaders of that gang; is that true? A. That's right. 

Q. Was the boy, McGettigan, or anybody by the name of Mc- 
Gettigan, were they in that gang? A. No. 

Q. Mr. O'Neal, you told Mr. Casey that the rear of 2413 Penn- 
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sylvania Avenue was a club house of yours, is that true? A. That is 


true. 

Q. When you say that was a club house you mean that you and 
your gang hung out in there? A. Stayedin there, yes, sir. 

Q. Were the insides of that particular place that you considered 
your club house, was that filled with bottles, empty beer bottles, whisky 
bottles and beer cans? A. It was filled with a whole lot ‘of litter. 

Q. A whole lot of litter? A. WhenI say that I mean trash of all 
sorts, and everything you can think of. 

Q. Did children play there? A. They were oer Children play- 

ed there, yes. 

Q. How long did you use that as a club house, Mr. O'Neal, you 
and your gang? A. We stayed going in there quite a long time until we 
figured the place was ready to fall apart. I would say it was held to- 
gether with chewing gum myself. : 

Q. It was held together with what? A. Chewing gum. 

Q. Let me ask you this, Mr. O'Neal: Did you use this club 
house, you and your gang, and bums and children to your knowledge up 
and to including the year 1955, which would be a year before you first 
went to jail in 1956? 

MR. CASEY: It is a leading question. I object me it. 

BY MR. ALTMAN: : 

Q. You may answer it, Mr. O'Neal. A. I would say that the 
last part of '54 or the first part of '55. 

Q. Let me ask you this, then: To your own knowledge and re- 
membrance how long did you use that as a club house? ‘A. We used it, 
I would say, anywhere from the neighborhood of a year and a half or 

two years. : 

Q. Until when you mentioned in 1954 and 1955. Would it be up 
until around those years? A. I would say the last part of '54 or the 
first part of '55. : 

Q. Mr. O'Neal, did other children use that place that you observ- 
ed, use it for getting in and out? A. Other people or other children? 
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Q. Well, let me put it this way: Did other people use that? 
A. People in the TV shop once in a while went through. 

Q. Did others use it? Let me ask you this question: Was it 
readily accessible, could people get in and out of there very easily? 
A. The door was open. 

Q. Always open? A. As long asI can remember it was. 

Q. Day and night? A. Day and night. 

Q. And, you are speaking of the club house that is in the rear of 
2413 Pennsylvania Avenue; is that true? A. That's right. 

Q. Let me ask you this, Mr. O'Neal: Can you describe that club 
house to us now? A. Inside and out? 

Q. Yes. What you remember of that club house. A. Well, the 
front is a hard glass and I believe it is plaster running in between, white 
plaster. 

Q. When you say “hard glass" would that be square glass like 
blocks of glass with plaster between them, if you remember? A. It 
seems to me -- I think they were diamond shaped. 


Q. Let me ask you this question, Mr. O'Neal: Was it a one-story 


building? A. Yes, like a garage. 

Q. Like a garage? A. Yes. 

Q. And to the best of your recollection it was filthy inside? 

MR. CASEY: Leading question. Objection. 

MR. ALTMAN: Well, I will withdraw that question. Hold it, Mr. 
O'Neal. 

BY MR. ALTMAN: 

Q. Mr. O'Neal, when the interviewer came to see you and said 
he was investigating it for the real estate office, did you give him a 
statement? A. Yes. 

Q. You did give him a statement? A. I gave him what I thought 
he should have. 

Q. Did he give you a copy of that statement? A. I received one 

copy. 

MR. CASEY: There was no testimony. It was a written state- 
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ment. You asked if you gave him a statement. 
BY MR. ALTMAN: 

Q. Did you give a written statement? A. No. 

Q. Did you sign anything? A. No. 

MR. ALTMAN: Nothing further. 

THE WITNESS: That glass was square. 

FURTHER EXAMINATION ON BEHALF OF 28 FENDANTS 

BY MR. CASEY: 

Q. Mr. O'Neal, did you learn who the McGettigan boy was after 
you heard of one being in an accident? 

MR. GOLDBERG: I object to the question as leading. 

You may answer the question. Go ahead, Son. 

A. Ihave never even thought of the guys, the two fellows, until this man 
come down and talked to me. 
BY MR. CASEY: 

Q. Did you ever hear one of them being in an accident before the 
man came to see you to talk about the accident? A. Oh, yes, you hear 
a lot of things. | 

Q. Now, when did you stop using this 2413 club house with your 
friends? 

MR. GOLDBERG: Identify the street. 

BY MR. CASEY: 

Q. Pennsylvania Avenue. A. That is L Street, isn't it? 

MR. ALTMAN: The rear of 2413 would be. : 

MR. CASEY: I think Mr. O'Neal can testify. 

BY MR. CASEY: 

Q. 2413 Pennsylvania Avenue runs through and faces the rear, on 
L? A. Well, no. That is a different address on L Street, sir. That 
is not the rear, it is L Street itself. | 


Q. What is the number of that place that you ceeds with your friends, 
do you know? A. No, sir. The number wasn ‘ton it when we got it. 


Q. How many stories was that building on L Street that you used for 
a club house? A. Just the one. It wasn't much bigger than this room. 
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Q. When you say children played there you mean teenagers used 
it or do you mean little children? A. The little fellows come in once in 
a while. 

Q. While you were there? A. No, sir. 

Q. Were there ever any flares in there when the children were 
there? A. No, sir; there was never a flare above or past Rock Creek 
or the river. 

Q. Did you ever see a flare in the place that you used as a club 
house? A. I have answered the question three times and if that ain't 
enough you can let me go. 

Q. The answer is no? A. That's right. 

Q. And you last used it at the end of '54 or early '55, is that right? 
A. I would say it was around there. 

Q. And you don't have any knowledge of its condition or when you 
and your friends stopped using it? A. No knowledge. 

Q. Now, when you were using this as a club house in 1954 and 
55, that was after you and your friends stopped taking flares? That is, 
I think you told me you took the last of the flares in 1951 and '52, is 
that right? A. That's right. 

MR. GOLDBERG: I object to the question. 

BY MR. CASEY: 

Q. When you were using that as a club house in 1954 or early in 
1955 it was after you had stopped taking flares, is that right? A. No, 
we used the club to just -- I will say maybe a half a year before we 
quit stealing flares. 

FURTHER EXAMINATION ON BEHALF OF PLAINTIFFS 

BY MR. GOLDBERG: 

Q. AsIunderstand you, Mr. O'Neal, you were using that club 
house for a half a year before you quit taking flares? A. Yes. 

Q. So, you were using the club house for six months during the 
time that you were taking flares? A. That's right. 

MR. GOLDBERG: Mr. Reporter, would you mark this photograph? 


MR. CASEY: I object to more than one counsel interrogating the 
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witness on behalf of one party. 
MR. GOLDBERG: I am perfectly willing to have Mr. Altman 
questioning him further. 


(The photograph referred to was there- 
upon marked Plaintiffs’ Exhibit No. 
1 for identification. ) 


BY MR. ALTMAN: 

Q. Mr. O'Neal, I show you Plaintiffs’ Exhibit No. 1 for Identifi- 
cation, and can you identify this particular photograph and point out to 
all here -- Mr. Casey, you may want to come over here. 

MR. CASEY: May I see it? 

BY MR. ALTMAN: 

Q. Now, what would you consider your club house or where did 
you play with your gang? A. It started at the door here and ran to the 

end. 

Q. Right to the end here (indicating)? A. Right. 

Q. Is that where you see the boards, boarded = A. No; over 
here is the door. : 

Q. There was a door here, is that right, that is boarded up? 

A. There was an open space there where a door used to be. 

Q. And that was always open when you used it asa club house? 
A. That's right. This was glass here, too. : 

MR. ALTMAN: You are pointing now, and will you agree, Mr. 
Casey, he is pointing to the boarded-up section of the photograph? 

MR. CASEY: Yes. 

BY MR. ALTMAN: 


Q. And there was an open areaway to the left of this photograph, 
is that true? A. Yes. 


Q. Would that go into a room? 
MR. CASEY: You are leading him, Mr. Altman, no question 
about that. 
BY MR. ALTMAN: 
Q. Where would that enter, that particular opening that you have 
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indicated is not boarded up? A. You could enter into the club 
house. 

MR. ALTMAN: Thank you, Mr. O'Neal. Nothing further. 

MR. GOLDBERG: I would simply like the record to be explicit 
that the photograph which has been identified as Plaintiffs' Exhibit 1 for 
Identification by this witness is a colored photograph and has been ident- 
ified by an ink entry on the back of it, which bears the name George Poe 
as the Reporter, who identified it. I do that because there is a possib- 
ility that this may previously have been used in another deposition. I 
want it to be identified in this one. 


(By stipulation of counsel in the pre- 
sence of the witness, reading and 
signature waived.) 


CERTIFICATE OF NOTARY PUBLIC 


* * * 


[ Filed December 9, 1958] 


INTERROGATORIES PROPOUNDED TO DEFENDANT, 
NATIONAL BANK OF WASHINGTON 


* * * * * 

8. Please state on what date you appointed Fred A. Smith Com- 
pany as rental agent of premises 2413 Pennsylvania Avenue, N.W., 
Washington, D.C. 

* * * * * 

11. Was the arrangement whereby Fred A. Smith & Company was 
appointed to act as rental agent for premises 2413 Pennsylvania Avenue, 
N.W., reduced to any letter written document or instrument. If so, 
please attach a copy of, such letter, document, or instrument with this 
answer. 

* * * * * 

19. During the period that you have acted as trustee of premises 
2413 Pennsylvania Avenue, N.W., have there been any fires known to 
you to have occurred on the premises? 
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20. If your answer to the foregoing question is yes, please state 
the date or dates on which such fires occurred, the particular portion 
of the premises or outbuildings in which said fires occurred and the 
nature and extent of the damage in each instance. : 

21. Do your records reflect any complaints by any departments 
of the government of the District of Columbia with respect to premises 
2413 Pennsylvania Avenue, N.W.? 

22. If your answer to the foregoing question is yes, please state 
the dates on which such complaints were made, the nature of the com- 
plaint, and the department or sources from which said complaints em- 
anated. ! 

23. Have you ever had any complaints referable to the condition 
of 2413 Pennsylvania Avenue, N.W., made to you by the Police Depart- 
ment during the period of time that the property had been managed by 
you? | 

24. If the answer to the foregoing Interrogatory is yes, please 
state the date or approximate dates on which such complaints were made, 
and the nature of the complaints and the source from which such com- 
plaints emanated. 


25. Please state the names and the addresses of any persons 


known to you or to your counsel who have any knowledge whatever of the 
circumstances under which the minor plaintiff sustained his injuries. 
26. Please state the names and addresses of any persons known 
to you or to your counsel whom you intend as of the present time, to 
call as witnesses in this case when the same shall come on for hearing. 


/s/ HARRY W. GOLDBERG 
Attorney for Plaintiff, 
819 - Investment Building 
Washington 5, D.C. 


Certificate of Service: Dated December 5, 1958 
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[ Filed February 4, 1959] 


REVISED INTERROGATORIES PROPOUNDED TO 
DEFENDANT, NATIONAL BANK OF WASHINGTON 
AS PER ORDER OF MOTIONS JUDGE 


Comes now the plaintiff, by her attorney and revise the following 


interrogatories in accordance with the Order of the Motions Judge on 


hearing of the defendant's objections: 

12. During the period that Fred A. Smith and Company has acted 
as rental agent, were any inspections with regard to the maintenance 
and conditions of the out-building in the rear of 2413 - Pennsylvania 
Avenue, N.W. made by representatives of his office to your knowledge? 

13. During the period that you have acted as Trustee of the subject 
property, have any inspections of the out-building located on the rear of 
premises 2413 - Pennsylvania Avenue, N.W. with respect to mainten- 
ance and condition of said property, been made by employees of your 
Bank? 

14. If your answer to the foregoing Interrogatory is yes, please 
state the names and addresses of the persons making such inspections, 
the dates thereof, and the purposes of such inspection. 

15. During the period that you have acted as Trustee for 2413 - 
Pennsylvania Avenue, N.W. have you ordered or instituted any repairs 
or improvements to the one-story out-building located in the rear of 
2413 - Pennsylvania Avenue, N.W.? 

16. If your answer to the foregoing is yes, please state the nature 
of such repairs and improvements and the dates when ordered or in- 
stituted. 

17. During the period that you have acted as Trustee of 2413 - 
Pennsylvania Avenue, N.W., have you ever received any notices or 
citations or warrants from any agency of the District Government with 
regard to the condition of the one-story out-building located in the rear 
of 2413 - Pennsylvania Avenue, N.W. 

18. If your answer to the foregoing question is yes, please state 
the date on which each such notice, citation, or warrant was delivered 
to you, the subject of such notice, citation, or warrant, and which 
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department of the District of Columbia issued such citation, warrant, 


or notice. 
/s/ Harry W. Goldberg 
Certificate of Service: Dated February 2, 1958. ! 


[ Filed June 8, 1959] 


ANSWERS TO INTERROGATORIES BY DE FENDANT 
NATIONAL BANK OF WASHINGTON 


I, Harry L. Ryan, Jr., having been first duly sworn do depose 
and say that I am one of the attorneys for the National Bank of Wash- 
ington and that I have made inquiry of the said bank and determined that 
the Assistant Trust Officer of that bank who was in charge of the trust 
that included the property in question is no longer associated with the 
said bank and her whereabouts are unknown to the said bank. All of the 
records of the National Bank of Washington pertaining to that trust and 
2413 Pennsylvania Avenue, N.W., Washington, D. C., are and have 
been in my possession and control and these records have been thorough- 
ly reviewed by me prior to answering the interrogatories propounded 
by the plaintiffs. | 

12. This defendant has no knowledge or record that reveals 
whether the defendant Fred A. Smith Company inspected the premises 
in question. | 

13. This interrogatory has been modified by stipulation and limit- 
ed to a period three years before the accident in question. This defend- 
ant has no knowledge or record that reveals whether or not the subject 
property was inspected by any of its personnel with respect to mainten- 
ance and condition of the property during the period in question. 

14. See answer to interrogatory numbered 13. . 

15. This interrogatory has been limited by stipulation to a period 
of three years before the accident in question. This defendant did not 
order or institute any repairs or improvements to the building referred 
to. 
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16. See answer to interrogatory numbered 15. 
17. This interrogatory has been modified by stipulation and limit- 


ed to notices, citations or warrants relating to repairs in and on the 


premises, involving contents or structure, removal of trash or refuse, 
vandalism, explosives or inflammables. The answer is no. 
18. See answer to interrogatory numbered 17. 
/s/ Harry L. Ryan, Jr. 
Subscribed and sworn to before me this 5th day of June, 1959. 


/s/ 
Notary Public 


Certificate of Service: Dated June 5, 1959. 


[ Filed June 8, 1959] 


ANSWERS TO INTERROGATORIES BY DEFENDANT 
FRED A. SMITH COMPANY 


1. December 8, 1948. 

2. Yes. 

3. See answer to interrogatory numbered 2. 

4. Katie F. Lannon, the National Bank of Washington as trustee, 
and Katherine L. Munter. 

5. and6. Withdrawn by stipulation. 

7. This interrogatory has been limited by stipulation to three 
years before the accident in question. During this period the property 
has been handled by Mr. J. Hawley Smith and under his supervision by 
Mr. Patrick Henry McGroary and Mr. John P. Jarboe. Mr. Smith's 
address is 1113 17th Street, N.W., Washington, D. C., Mr. McGroary's 
address is 5917 23rd Place, S.E., Washington, D. C., and Mr. Jarboe's 
address is 4837 Butterworth Place, N.W., Washington, D. C. 

8. This interrogatory has been limited by stipulation to three 
years before the accident. The records during that period were princ- 
ipally maintained by this defendant's bookkeepers, Ada Arhar of 1113 
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17th Street, N.W., Washington, D. C., and Mary Way Abell of Pitts- 
burge, Pennsylvania. 

9. This interrogatory has been limited by stinatation to three 
years before the accident. The records are in the custody of Mr. James 
Everett Bulgher, 1113 17th Street, N.W., Washington, D- C. 

10. Yes. 

11. The first floor front and the building in the rear. 

12. The first floor front was occupied from September 1, 1948 to 
January 15, 1949 by Freda Abend whose business was a floral and gift 
shop. Her last known address is these premises. From April 14, 1949 
to August 14, 1950 the premises were occupied by Mr. Mac Borraga 
and Mr. Roger E. Newland; their business was radio and television re- 
pair, and their last known address is these premises. ‘From August 
14, 1950 to September 12, 1952, it was occupied by Mr. Mac Borraga 
alone for a radio and television repair business. This defendant at the 
present time can locate no record and has no knowledge of the occupancy 
of the first floor front from September 12, 1952 to August 19, 1953. 
This portion was vacant from October 19, 1953 to October 1, 1954. From 
October 1, 1954 to March 1, 1956, this portion was occupied by Edwin 
E. Riggs for a printing business and his last known address is 4805 
Westway Drive, Crestview, Maryland. From March 1, 1956 to May 9, 
1956, the first floor front was vacant. From May 9, 1956 to March 15, 
1957, it was occupied by George Stephenson, Jr., for a photostatic 
equipment business and this is his last known address. From March 
19, 1957 to October 5, 1957 this portion was vacant. From October 5, 
1957 to January 5, 1959 it was occupied by Jack D. Soudriette for his 
hi-fi business, the Paradise of Sound, and this is his last known address. 
From January 5, 1959 to February 20, 1959 it was vacant. From Feb- 
ruary 20, 1959 to May 20, 1959 it was occupied by Francesco Cricce 


for his marble importing business; this is his last known address. 


This portion is vacant at present. 
The building in the rear was occupied from September 1, 1948 to 
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October 1, 1948 by the Antler Roofing Company, and this is its last known 
address. This defendant has no record that has been located at present 
and it has no knowledge of an occupancy of the building in the rear from 
October 1, 1948 to November 1, 1956. From November 1, 1956 to January 
1, 1957 it was occupied by Floyd A. Coward and Bruno Figliuzzi, operators 
of a used car lot at 24th Street and Pennsylvania Avenue, N. W., Washing- 
ton, D.C. From January 1, 1957 to November 15, 1957 it was occupied 
by Circle Motors, operators of a used car lot at 24th Street and Penn- 
sylvania Ave., N. W., Washington, D.C. From November 15, 1957, to 
date it has been occupied by Bruno Figliuzzi, operator of a new and used 
car lot at 24th Street and Pennsylvania Avenue, N. W., Washington, D. C. 

13. This interrogatory has been limited by stipulation to a period 
three years before the accident in question. During the period in question 
there have been three residential units located in these premises. They 
are the second, third and fourth floors. 

14. This interrogatory has been limited by stipulation to three 
years before the accident. The second floor: July 28, 1950 to October 28, 
1954 - Mac Borraga, and this is his last known address. October 28, 1954 
to June 1, 1957 - vacant. The third floor: March 19, 1949 to September 
10, 1954 - Mrs. Catherine A. King. September 10, 1954 t> November 10, 
1956 - Mrs. Melvin Hardy. The fourth floor: November 6, 1952 to 
September 10, 1954 - Mrs. Melvin Hardy. September 10, 1954 to January 
1, 1956 - vacant. January 1, 1956 to March 1, 1956 - Mrs. Catherine A. 
King. March 1, 1956 to April 23, 1956 - vacant. 

15. Yes. 

16. This interrogatory has been limited by stipulation to three 
years before the accident. The answer is Mr. Patrick Henry McGroary, 
whose last known address is 5917 23rd Place, S. E., Washington, D. C., 
and Mr. John P. Jarboe, 4837 Butterworth Place, N. W., Washington, 

D.C. 

17. Yes. 

18. This interrogatory has been limited by stipulation to a period 
starting three years before the accident and continuing to the present. 
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The answer is Mr. Patrick Henry McGroary and Mr. J ohn P. Jarboe. 

19. Mr. J. Hawley Smith, 1113 17th Street, N. W., Wash., D.C. 

20. Yes. : 

21. This interrogatory has been limited by stipulation to a period 
starting on January 1, 1950 and continuing to the date of the accident. 
See answer to interrogatory numbered 12. 

22. Yes. 

23. This interrogatory has been limited by stipulation to a period 
starting on January 1, 1950 and extending to the date of the accident for 
commercial tenants and to a period to three years before the accident 
for residential tenants. : 

Antler Roofing Company, lease, August 10, ase to October 1, 

1948, commercial. 

MacBorraga and Roger E. Newland, rental agreement, April 14, 

1949 to August 14, 1950, radio and television repair shop. 


George Stephenson, Jr. rental agreement, May as 1956 to March 
15, 1957, printing and duplicating business. 

Mrs. Melvin Hardy, rental agreement, September 10, 1954 to 
November 10, 1956. 


Mr. Clarence E. King, rental agreement, February 1, 1955 to 

February 15, 1956. 

24. This interrogatory has been limited by stipulation to three 
years before the accident. The answer is yes. 

25. Mr. Patrick Henry McGroary, 5917 23rd Place, S.E., Wash- 
ington, D. C., and Mr. John P, Jarboe, 4837 Butterworth Place, N.W., 
Washington, D.C. : 

26. This interrogatory has been limited by stipulation to three 
years before the accident. The answer is yes - Mrs. Ada P. Arhar, 
1113 17th Street, N.W., Washington, D.C. 

27. This interrogatory has been limited by stipulation to a period 
starting on January 1, 1950 and extending to the time of the accident. 
The answer is yes. 

28. This interrogatory has been limited to the same period as 


120 


interrogatory numbered 27 and has been modified to records on com- 
plaints, reports or citations relating to repairs in and on the premises, 
involving contents or structure, removal of trash, vandalism, explosives, 
or inflammables. The answer is yes. 

29. Mr. J. Hawley Smith. 

30. This interrogatory has been limited by stipulation to a period 
of three years before the accident. Mrs. Fonsia K. Alden, Assistant 
Trust Officer, whose address is unknown. 

31. This interrogatory has been limited by stipulation to a period 
three years before the accident. The answer is yes. 


32. This interrogatory has been limited by stipulation to the same 


period as interrogatory numbered 31. Throughout this entire period 
this defendant had an arrangement with the B. & H. Truck Service, 
3330 Denver Street, S.E., Washington, D. C. 

33. This interrogatory has been limited by stipulation to a period 
running from January 1, 1950 to date of the accident. The records of 
repairs and improvements on the premises 2413 Pennsylvania Avenue, 
N.W., Washington, D. C., that are in the possession of this defendant 
do not reveal which of the repairs or improvements were made on the 
building located in the rear of the premises, and at this time this de- 
fendant is unable to’ ascertain which of the repairs or improvements 
were in fact made on that building. 

34. September 26, 1957. 

35. The injuries were first brought to the attention of this de- 
fendant in a letter from Joseph D. Gelb, Esq., on September 26, 1957, 
and in a telephone conversation with the same attorney on or about 
October 2, 1957. 

36. When the complaint was served on or about May 26, 1958. 

37. See answer to interrogatory numbered 36. 

38. Yes. 

39. Yes. From September of 1948 to December 8, 1949. 

40. Withdrawn. 
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41. This interrogatory has been modified to read "Was compen- 


sation received by you as rental agent for premises 2413 Pennsylvania 
Avenue, N.W., Washington, D. C. from the National Bank of Washing- 


ton?" The answer is yes, from the bank as trustee. 

42. Yes. 

43. A letter. 

44. No, so far as can be ascertained from the records of this 
defendant or the recollection of its personnel. 

45. See answer to interrogatory numbered 44. 

46. See answer to interrogatory numbered 28. 

47. This interrogatory has been limited by stipulation to a period 
of three years before the accident. July 5, 1955, unclean yard, Depart- 
ment of Licenses and Inspections; July 8, 1955, removal loose trash in 
rear, District of Columbia Department of Licenses and Inspections, 
signed by Inspector Moore; July 12, 1955, provide adequate rat proof 
storage for trash and removal loose trash, etc., Department of Licenses 
and Inspections, signed by Inspector Thomas. : 

48. This interrogatory has been limited by SEEDS to three 
years before the accident. The answer is no. 

49. See answer to interrogatory numbered 48. 

50. This interrogatory has been limited by stipulation to a period 
of three years before the accident. See answers to interrogatories 
numbered 28, 46 and 47. 

51. This interrogatory has been limited by stipulation to three 
years before the accident. The answer is no. 

52. None. 

53. Withdrawn. 

54. A Corporation. 

55. The officers are Fred A. Smith, Fred W. Smith, J. Hawley 
Smith, William F. McIntosh, Richard A. Mott, Ernestine M. Bulgher 
and J. Everett Bulgher. The directors are Fred A. Smith, Fred W. 
Smith, J. Hawley Smith, Ernestine M. Bulgher and J. Everett Bulgher. 


56. No applicable. 
57. No. 
58. See answer to interrogatory numbered 57. 


/s/ J. HAWLEY SMITH 
Vice President 


[JURAT] 


Certificate of Service: Dated June 5, 1959. 


{ Filed December 18, 1959] 


ANSWERS OF DEFENDANT NATIONAL BANK OF 
WASHINGTON TO INTERROGATORIES 


December 8, 1948. 
Yes. 
No. 
See answer to interrogatory numbered 19. 
. As modified the answer to this interrogatory is no. 
See answer to interrogatory numbered 21. 
As modified the answer to this interrogatory is no. 
. As modified the answer to this interrogatory is no. 
None. 

. As modified to include only the witnesses of the condition of the 
outbuilding in a period from eighteen months before the accident in ques- 
tion to the date of the accident in question, the answer is none other than 
those persons mentioned in the answers to interrogatories made by the 
defendant Fred A. Smith Co. 

/s/ HARRY L. RYAN, JR. 
[JURAT] 


Certificate of Service: Dated December 8, 1959. 
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DEPOSITION OF JOHN P. JARBOE 
TRANSCRIPT OF PROCEEDINGS 


Washington, D. C., 
Tuesday, Jan. 5, 1960 
Deposition of JOHN P. JARBOE, a witness of lawful age called 
for examination by counsel for the plaintiffs, pursuant to notice, copy 
of which is attached to the court copy of this deposition, and subsequent 
stipulation of counsel to postpone to the time and date indicated herein, 
at the law offices of Harry W. Goldberg, Esq., Suite 819, Investment 
Building, Washington, D. C., before Joseph J. Pastore, a notary public 
in and for the District of Columbia, beginning at 4:25 o'clock p.m., 
when were present on behalf of the respective parties: : 
HARRY W. GOLDBERG, ESQ., 
MORRIS ALTMAN, ESQ., and 


JOSEPH D. GELB, ESQ., 
for the plaintiffs. 


HOGAN & HARTSON 


By FRANCIS L. CASEY, JR., ESQ., 
for the defendants. 


Jacob Permut, Esq., was also present. 
Thereupon, 
JOHN P. JARBOE 
was called for examination by counsel for the plaintiffs and, after having 
been sworn by the notary, was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFFS 
BY MR. GOLDBERG: 

Q. Will you state your name and address, please? A. John P. 
Jarboe, 4837 Butterworth Place, N.W., Washington, 16, D. C. 

Q. Mr. Jarboe, are you here today pursuant to a subpoena which 
was served upon you by a United States Marshal? A. Yes. 

Q. Can you recollect when that subpoena was served on you? 
A. To the best of my memory, I believe it was the 23rd of December. 


Q. Mr. Jarboe, will you tell us what your occupation is? 


A. Property Manager. 
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Q. Are you employed by the Fred A. Smith Company? A. No, sir. 


Q. Where are you employed? A. Shannon & Luchs Company. 

Q. Is that a real estate company? A. Yes, sir. Realtors. 
Real estate. 

Q. What is your job at that company? A. Property Management. 

Q. How long have you been employed there? A. One year. 

Q. Were you employed by Fred A. Smith Company prior to that 
time? A. Yes. 

Q. Can you tell us when you first went to work for the Fred A. 
Smith Company? A. In February of 1955. 

Q. Who employed you there? A. FredA. Smith. 

Q. Senior? A. Fred A. Smith. 

Q. What was your job when you first went to work there? A. In 
the rent department. 

Q. Would that be collecting rentals or handling the bookkeeping 
and clerical work incident to rent collections? A. There was no book- 
keeping involved. 

Q. What was involved in your job at that time? A. Working at 
the rent counter, collecting from tenants who might come in. 

Q. How long did you remain in the rent collection section of this 
company? A. For the time that I was there I continued to collect rents. 

Q. When did you say you left their employment? A. I left in 
December of '58. 

@. DoI understand that you continued in the rental collection 
department from the time you were first employed until the time you 
left there? A. That's correct. 

Q. Did there come a time when your duties included property 
management in addition to rental collection? A. Yes. 

Q. When did that first occur? A. To the best of my memory 
again, probably after I had spent probably six weeks or so in the office 
collecting rents. 

Q. From that time on did you also engage in property manage - 
ment in addition to your duties in rental collection? A. Yes. 
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Q. What would you say was the proportion of time that you de- 


voted to property management as contrasted to time devoted to rental 
collections in your duties at Fred A. Smith Company? A. Probably 
75 or 80 percent in management. 

Q. AsI understand, rental collection became a aleaaaes duty 
after you went into property management? A. Not necessarily. 

Q. But you spent about 75 percent of your time in property man- 

agement after the first six weeks? A. Yes. 

Q. Now, can you tell us what duties you performed in doing pro- 
perty management work at Fred A. Smith Company? A. That would 
entail checking vacant apartments, seeing that they were in condition to 
be re-rented, having them painted, advertising them in the papers, and 
that's about it. 

Q. You refer to checking vacant apartments. Would you check any 
properties other than apartments? A. Well, the properties, of course, 
that were in the rent department, those which we collected rent for, would 
be checked. Again I say, to the best of my knowledge, probably every 
once in a while they would be checked to see how they were and how they 
were coming along. 

Q. Did rental properties also include stores? A. Rental pro- 
perties, yes. : 

Q. Would that include stores? A. That's correct. 

Q. Would that include houses? A. That's correct. 

Q. Would that include buildings which included a store downstairs 
and apartments overhead? A. That's correct. 

Q. Now, would that mean that you would make personal visits to 
the property? A. Yes, sir. 

Q. Lookit over? A. Yes, sir. 

Q. And then if it were in need of any repair or renovation you 
would arrange for that work to be done? A. It would be arranged that 
the work would be done. | 

Q. Inthe event that you found that property was in iced of re- 
novation or repair, how would you set in motion the necessary procedures 
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to get the work done? A. A discussion of what seemed necessary to 
be done in the buildings would be held, for the most part with Mr. Haw- 
ley Smith, who was the rent manager in the office. 

Q. DoI understand that you would report back to Mr. Hawley 
Smith as to your recommendations and then he would either approve them 
or disapprove them for repairs or improvements? A. For the most 
part, yes, sir. 

Q. Were there other means sometimes that you followed or other 
procedures that you followed? A. Yes. In the event there were a light 
switch that had to be replaced or a mailbox lock or something of that sort, 
it would be taken care of. 

@. You mean you had the authority to do that without consulting 
Hawley Smith? A. Yes, I would say so. 

Q. Would I understand that on minor repairs or maintenance work 

you had the authority and the discretion to proceed with that with- 
out consulting Mr. Smith; but on matters involving more extensive re- 
novations or repairs normally you would have to consult the rental 
manager, Mr. Hawley Smith, before proceeding with them? A. That's 
correct. 

Q. Now, did you have your own maintenance crews employed by 
Fred Smith Company? A. No. 

Q. Did you have contractors whom you normally used for various 
types of maintenance, redecorating or renovation work? A. There 
were contractors who were used for that type of work. 


Q. Do you remember whether you had a carpenter contractor? 


A. There were carpenter contractors who were used in carpentry repairs. 
Q. Do you have any recollection of the names of any of these men 
or companies? A. Yes. There was Howard Wildman. 
Q. Do you know his location, sir? A. Howard, I believe, lives 
in the 400 block of Jefferson Street, Northwest. 
Q. Any others? A. There was Theodore Lindahl. 
Q. Would you know his address? A. I believe he is on Kennedy 
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Street. What hundred block I don't know. 

Q. Could you spell that for the record? A. L-i-n-d-a-h-l. 
Theodore. 

Q. Any others that you can think of, Mr. Jarboe? A. There was 
a man by the name of Cohen. 

Q. Could you spell that? A. C-o-h-e-n, I believe. 

Q. His location, if you know? A. He did, I believe, at one time 
have a place that he used for headquarters up on -~ near the ball park 
some place. | 

Q. Would you know his first name or company name? A. It's 
been some time but, to the best of my knowledge, I think it was the 
Columbia Sheet Metal Company or something similar to that. 


Q. Are there any other carpentry people that you are aware of? 


A. No. 
Q. Would you recall whether you had any regular trash or rubbish 
collection contractors that you used on your rental property? A. The 
District took most of the trash from the buildings that were in the office 
at the time. , 

Q. Aside from the District? A. I don't recall any of the names 
of the people, if there were any, that were as such trash-removing 

contracting people. 

Q. Did you have any brickwork contractors that you normally 
used for brickwork or brick repairs or cement work? A. Cement work 
was -- afew jobs were done by Sam or Joe Schiattareggia. And I can't 
spell that, I'm sorry. 

Q. Could you approximate their address? A. Schiattareggia, 

I think, lives over on Alabama Avenue, Southeast. . 

Q. How about roofing contractors or tinsmiths? A. Roofing -- 
one that I remember was the George McKibbin Company. 

Q. Could you spell the last name? A. M-c-K-i-b-b-i-n. 

Q. Would you know the location? A. I think George is over near 
the Navy Yard. Somewhere around 11th Street, if I remember correctly. 
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Q. Mr. Jarboe, in connection with your maintenance activities 
for the Fred Smith Company, did your duties include making routine 
inspections of property which was occupied as contrasted to seeing 
properties which were vacant? A. Yes, sir. 

Q. And did you follow a certain schedule on your inspection of 
rental property, or was this a hit-and-miss proposition? A. Well, for 
the most part, I tried to take sections of the city, Northwest and such, 

Southeast, Southwest. That seemed to be the most logical way 
to divide them up. 


Q. How ofteniin the course of a year would you say that you 


would cover each section of the city? A. Can we break it down into 
months? 

Q. Allright.. Answer it any way youcan. A. I'd say, to the 
best of my memory, four or five, maybe six times a month. That 
doesn't sound right. It was probably every third or fourth day actually 
because the rotation would be four times. I tried to get out there every 
five days, every four days, depending on the -- 

Q. Dol understand you mean every four or five days you would 
go out to make routine inspections of rental property, or that you saw 
the same properties every four or five days? A. I would be in the 
same neighborhood every four or five days. 

Q. How many hours a day would you say you devoted to property 
maintenance, on the average? A. Five or six. 

Q. So you would be in the same section at least, shall we say, 
once a week or so? A. Yes. That's probably right. 

Q. Now, wasithere anyone else at the Fred Smith Company be- 
sides Hawley Smith whom you would consult with or from whom you 
would obtain authority in so far as renovations or repairs to rental 

property were concerned? A. In Hawley Smith's absence one 
of the other officers of the firm. 

Q. Can you recall any officers that you would consult in his 
absence? A. Everett Bulgher, B-u-l-g-h-e-r. 

Q. Anyone else? A. Fred W. Smith. 
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@. Can you tell us the positions of Mr. Bulgher and Fred W. 
Smith in this company? A. The auditor, I believe. | 

Q. Mr. Bulgher is the auditor? A. Yes. 

Q. And Fred W. Smith? A. At that time vice-president. 

Q. Did I understand you to say that the company as such main- 
tained no labor force or crew for doing any repairs or renovations or 
maintenance? A. Yes. 

Q. Thatis correct? A. Yes. 

Q. Inother words, all jobs were contracted out to individuals or 
companies who did special types of work? A. Yes. | 

Q. When did you say you went to work for the Fred Smith Company? 

A. The month of February in 1955. . 

Q. And I believe you said you got into property management about 
six weeks later. A. That's correct. 

Q. Now, do you have any idea who was doing property manage- 
ment work during the six-week period that you were devoting your time 
solely to rental collection? A. Hawley Smith. 3 

Q. Is there anyone else who was also engaged in maintenance 


work during the period that you remained with the firm and were engag- 


ed in this same job? A. Pat McGroary. 
Q. Do you know his address? A. No, I don't . 
Q. Did he remain with the firm at the time that you left them a 
year ago? A. No. : 
Did he leave prior to your leaving the firm? A. Yes. 
Was he with the firm when you came to work for them? 


Do you know how long he had been there at that time? A. No. 
Do you know when he left the firm? A. To the best of my 
memory, several months after I had been there. i 
Q. Would you say it was not more than a year that he was there 
after you arrived, at the very most? A. Would you repeat that? 
Q. Would you say that he was not with the firm more than a year 
after you came to work for them in 1955? A. Yes. 
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Q. Now, did you and Mr. McGroary go out on jobs together or did 
you always work separately? A. I recall that Mr. McGroary spent 
some time with me. 

Q. Was Mr. McGroary the man who broke you in on the job, so 
to speak? A. No. 

@. Can you tell us who broke you in on the job in property main- 
tenance? A. Mr. Hawley Smith. 

Q. Did he go around with you for a period of weeks? A. Yes. 


Q. Had you ever had any previous experience in property main- 
tenance, Mr. Jarboe? A. Not as connected with the real estate business. 


Q. In what connection did you have experience with property 
maintenance? A. I had some while in the U. S. Navy. 

Q. What was the occupation that you had in the Navy that brought 
you in contact with this work? A. What wasI, now? I think the master- 
at-arms in the barracks or something similar to that. 

Q. Did Mr. Smith take you around and show you a lot of rental 
properties that they were managing at the company before you were put 
On your own, so to speak? A. Yes. 

Q. Would you say that that took the first six weeks or more after 
you came to work there before you were put on your own? A. Yes. 

Q. How long would you say it took before Mr. Smith put you on 
your own? A. Possibly two months. 

Q. Now, did iyou have custody of or access to the files on rental 
properties during the period that you were working for them and during 
the period you were engaged in property maintenance? A. Could you be 
more specific on that? 

Q. I believe you have indicated that you used to make routine 
checks of property which was handled by the company and also that you 
would check vacant properties. Now, where did you get the locations and 
the addresses of this property in order to make your routine inspections 
and in order to make your checks on vacant property? A. The address- 

es of the vacant properties were obtained from a card file which 
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was kept in order to show which property was available for rent. The 
addresses of the properties that were rented or under lease were ob- 
tained from a similar file showing such properties. 

Q. Do you know who had custody of these files and maintained 
them current? A. They were maintained by the young ladies who were 
employed in the rent department. 

Q. Have you any recollection of the person who was in charge of 
this particular department? A. Mr. Hawley Smith. | 

Q. Do you have any recollection of the young lady who may have 
been in charge of the files and maintenance of these records of rental 
property, both vacant and occupied? A. There was a young lady who 
did the necessary typing in keeping the cards up to date , but I wouldn't 
say that she was in charge. 


Q. What was her name, in any case? A. Miss Bryant. 


Do you know her first name? A. Virginia. 
I suppose you wouldn't know her address? A.) No, sir. 
How do you spell that last name? A. B-r-y-a-n-t. 

. Would you know the names of any other of the young ladies 
who were engaged in this particular job at the company? A. There 
were several young ladies there, but I believe for the most part Miss 
Bryant took care of this part of the business. 

Q. Was it your procedure to daily check the lists of vacant 
property to see which ones you should go around and take a look at? 
A. I was familar with the list daily. 

Q. Would you become familar by consulting a list which these 
young ladies maintained current? A. That's correct. , 

Q. Did you also determine the addresses to which you would go 
for routine inspections by consulting the lists that they maintained in 
this rental department? A. Yes. | 

Q. Do you recall certain rental properties that were handled by 
the Fred Smith Company at the time you started your property manage- 
ment work which were owned or title to was held by the National Bank 
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of Washington and located in the 2400 block of Pennsylvania Avenue, 
Northwest? A. Yes. 

Q. Referring particularly to a piece of property at 2413 Pennsyl- 

vania Avenue, Northwest, would you have a recollection of a piece 
of property that was owned by the National Bank of Washington and which 
was handled by your company? A. I don't know that it was owned by the 
National Bank of Washington. 

Q. Would you know that property to have been handled by the trust 
department of the National Bank of Washington and administered by your 
company? A. The address was? 

Q. 2413 Pennsylvania Avenue, Northwest. A. Yes. 

Q. Now, this was, I believe, a building with a store on the first 
floor and apartments above it? A. Yes. 

Q. And would you recall that this was a piece of property that 
fronted on Pennsylvania Avenue with the back on L Street? A. Yes. 

Q. Now, do you recall whether at the time you first came to work 
for the Fred Smith Company this was one of the properties that Mr. Haw- 
ley Smith pointed out to you during the period that he was indoctrinating 
you in the property maintenance aspect? A. Yes. 

Q. Do you know whether at that time you went into the building 
initially with Mr. Hawley Smith? A. I honestly don’t recall. 

Q. But you do remember seeing the building and observing it? A. 
Yes. 

Q. Subsequent to that time did you have the occasion to go back to 
the property from time to time as you have indicated you normally did 
on checking properties which were in the rental department? A. Yes, 
sir. 


Q. And did you continue to go to this property from time to time, 


Mr. Jarboe, until the time that you left the employment of the company 


about a year ago? A. Yes. 
Q. Were you familiar with the fact that this piece of property was 
originally owned by the Katy Lannon estate? A. Yes. 
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Q. Now, under the terms of the subpoena which was served on 


you, you were asked to bring any records with you that you might have 
or which were in the custody of the Fred Smith Company. I take it you 
have no records with you. A. That's correct. 

Q. I take it the reason you have no records with you is that all of 
those records are in the custody of the Fred Smith Company and you are 
no longer employed by them. A. I would assume so. | 

Q. Do you have any independant records of your own that you 

maintained or kept that would bear on this piece of property at 2413 
Pennsylvania Avenue? A. No, sir. 

Q. You wouldn't have any notes or memos that you ‘heept in your 
own personal possession that would have any reference to this property? 
A. No, sir. 

Q. Now, when you went around to these rental properties and 
inspected them, in those instances where repairs or improvements or 
any work had to be done, did you make any notes at the time you were 
there for the purpose of refreshing your recollection when you would 
talk to Mr. Smith about them? A. Yes. 

Q. Did you just keep these notes by writing them by pen or pen- 
cil and would you dispose of them when you no longer needed them? A. 
Yes, sir. 

Q. These notes or records were not filed with the company? A. 
No, sir. 

Q. Did you ever make written reports to your employer regarding 
pieces of property as a routine matter? A. No, sir. 

Q. Have you any recollection, Mr. Jarboe, of evér making a writ- 
ten report to Fred Smith Company with respect to premises 2413 Penn- 

sylvania Avenue, Northwest? A. I don't recall having done it. 

Q. Do you recall ever having been requested by your employer 
to make a report of any kind with respect to premises 2413 Pennsylvania 
Avenue, Northwest? A. I don't recall. 

Q. Inviting your attention to the first year that you went to work 
for the Fred Smith Company, do you recall during that first year order- 
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ing or arranging for any repairs to premises 2413 Pennsylvania Avenue, 


Northwest? A. (Pause). I don't recall specifically. 

Q. Do you recall the month that you went to work in 1955 for the 
Fred Smith Company? A. February, I believe. 

Q. Do you recall during the second year of your employment ever 
arranging or ordering or implementing any repair or remodeling work 
at premises 2413 Pennsylvania Avenue, Northwest? A. This being 
1960, it's difficult to recall, but I would believe that there was some 
work. I really don’t recall having done it today. 

Q. Inother words, you have a vague recollection of some work 
in the second year but you don't precisely know what it is? A. That's 
correct. 

Q. Do you have any idea of what kind of work it was, whether 
it was work inside the building, work outside the building, or is this 

just a guess? A. The year in question is what has me confused. 

Q. You mean when the work was done? A. Yes. 

Q. Does the nature of the work have you confused, what sort of 
work it was? A. Yes. 

Q. Inother words, you don’t know what kind of work was done? 
A. Ican’t recall. 

Q. Ali right, sir. 

Now, do you recall, Mr. Jarboe, whether there was a one-story 
brick structure in the rear of premises 2413 Pennsylvania Avenue, 
Northwest? A. Yes. 

Q. At the time that you came to work for the company and were 
taken there by Mr. Smith, or at any time thereafter, do you recall whe - 
ther this one-story brick structure was occupied? A. I don’t recall. 

Q. In the course of your inspections do you recall whether your 
inspections included an inspection of the one-story structure in the rear 
of 2413 Pennsylvania Avenue? A. Yes. 

Q. How often would you go into that structure commencing with 
the time that Mr. Smith first took you there during the initial six weeks 
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of your employment in 1955? A. As frequently ~ visited that 
section of the city. 

Q. And that would be about once a week? A. I believe that's 
correct. 

Q. Would you also inspect the interior of the three- -story struc- 
ture in the front, which would be premises 2413 Pennsylvania Avenue? 
A. Yes. 

Q. Would it be as frequently as you would inspect the back? A. 
Yes. 


Q. Or would you inspect one more frequently than the other? A. 


No. 
Q. Now, can you tell us, Mr. Jarboe, your recollection of what 

was the structural condition of this one-story brick building in the rear 

of 2413 Pennsylvania Avenue, Northwest, in the year that you first went 

to work for Fred Smith Company? A. The building, as I stated, was 
made of brick. It was an old building. 

Q. Do you know whether there was any occupancy by a tenant, by 
people living in it, or by any equipment located in it? A. It wasn't oc- 
cupied. 

Q. It was not occupied? A. No. 

Q. Did there ever come a time during the penindl that you worked 
for Mr. Smith that it was occupied? A. Yes. 

Q. Can you tell us when it first became occupied, to your know- 
ledge? A. To the best of my recollection, it was probably '57. Some- 
where along there. : 

Q. How was it occupied at that time? A. It was being used in 
conjunction with the used car lot that was adjacent to it. 

Q. Would that be described as a garage? A. Not exactly a gar- 
age. I think more than anything it was used as a place to polish cars in in- 
clement weather. ! 

Q. Can you describe the interior of this one -story brick structure 
that we are discussing at the time that you first saw it? A. As best I 
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can remember, it was the inside of a brick garage. That is about all 


I can remember. 
Q. Do you know the name of the tenant who took over the occupancy 
of this one-story structure in '57 or thereabouts? A. I believe it was 


the Circle Motor Company. 

Q. Would you know the name of the person who operated that, by 
any chance? A. I don't know that he operated it, but I used to see this 

gentleman there quite frequently on the used car lot. He was known 
as Bruno. 

Q. You wouldn't know his last name? A. Whether his last name 
is Bruno I don't know. He was also, I believe, called Fidelucci. Whe- 
ther that was the same gentleman or whether they were two different 
ones I don't know. 

Q. Would I understand, Mr. Jarboe, that from the time you came 
to work there at the Fred Smith Company until possibly '57 this Circle 
Motor Company was the first tenant to occupy this one-story brick struc- 
ture, to the best of your knowledge? A. To the best of my knowledge. 

MR. GOLDBERG: Mr. Reporter, would you mark this photograph 
as Plaintiffs’ Exhibit for identification No. 1 for the purpose of this de- 
position. 

I might say, for the record, it has already been identified as Plain- 
tiffs" for identification No. 3 in an earlier deposition aml I would like the 
record to reflect that this is the same photograph but in this deposition 
we will call it Plaintiffs’ for identification No. 1. 


(Photograph referred to marked 
Plaintiffs’ Exhibit No. 1 for identifi- 
cation and subsequently retained by 
Mr. Goldberg.) 


BY MR. GOLDBERG: 

Q. Mr. Jarboe, I show you a colored photograph which has been 
marked Plaintiffs" Exhibit No. 1 for identification, which shows a one- 
story brick structure adjacent to a similar structure marked "TV Repair 
Shop", and ask you if you can identify the structure on the left side of 
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that photograph facing you as the building in the rear of 2413 Penn- 
sylvania Avenue, Northwest. A. Yes. 

Q. And that is the building which we have been discussing? A. 
This building is in the rear of 2413 Pennsylvania Avenue; 

Q. You are pointing in this photograph to a building which consists 
partially of broken glass brick and partially of a wooden frame door in 
the back; am I correct about that? A. That's correct. 

Q. Did you have anything to do with the installation of the wooden 
door in the back of this one-story brick structure? A. No, sir. 

Q. To the best of your knowledge, did you have anything to do with 
any repairs to the glass brick in the rear of this ees brick struc- 
ture? A. No, sir. 

Q. Do you have any knowledge, Mr. Jarboe, of when in point of 
time this wooden door was placed on the rear of this one- SAA brick 
structure? A. As the picture shows? 

Q. As depicted in Plaintiffs' Exhibit No. 1 for identification. A. 
To the best of my knowledge, sometime during a period that Bruno had 

rented the garage. 

Q. That would be sometime during the period that the Circle Motor 
Company used it for washing and polishing or whatever else they did 
there? A. That's correct. 

Q. Did you, by any chance, procure Circle Motor Company as a 
tenant for this particular garage? A. I don't think so. 

Q. Have you any idea who procured this tenant? A. No, sir. 

Q. Have you any idea what Mr. Bruno paid in rental for this gar- 
age? A. I don't recall. : 

Q. Now, Mr. Jarboe, have you any recollection, during the period 
that you were handling property maintenance in the first six weeks after 
you came to the company, whether there were any complaints by any 
source whatsoever, whether individuals or governmental, police depart- 
ment, building inspector, health department, regarding the condition of 


the one-story structure in the rear of 2413 Pennsylvania Avenue, North- 
west? A. I don't recall. : 
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Q. Have you any recollection of ever being advised that a notice 
or a citation of any kind had eminated from the District government or 
any of its departments with regard to the maintenance or lack of main- 
tenance or the condition of this one-story building? A. I don't recall. 

Q. Do you recall ever being requested by the office of Fred 
Smith Company to investigate any complaints with respect to the alleged 
condition of this one-story brick building? A. My job was actually, it 
being in property maintenance, to check all so-called complaints or 
calls. I don't specifically recall that this particular property -- it 
doesn’t come to my mind any more than any other piece of property. 

Q. During the period of time from early '55 when you went there 
until it was rented to Circle Motors in '57, does anything whatever 
come to mind with respect to complaints from any source of the lack 
of maintenance of this one-story brick structure? A. I don't recall 
any as a result of the lack of maintenance. 

Q. Do you recall any complaints from any neighbors about ques- 
tionable characters, bums, stew bums, or characters of any kind hang- 
ing out in this one-story structure? A. Of course, the neighborhood 
was probably dominated by the type of character that you have described. 
I don't recall that they congregated there in this place, as you stated, 
as a hang-out. 

Q. Do you recall any complaints being made of such a condition 
existing in this one-story structure? A. Whatcondition are you re- 

ferring to? 

Q. It being occupied as a hang-out by questionable characters 
or even by children. A. No. 

Q. Can you tell us whether your office normally maintained some 
sort of file -- when'I say your office I mean the Fred Smith Company -- 
with respect to complaints or citations by various governmental agencies 


of the District of Columbia with respect to particular pieces of property 
during the period that you worked for them? A. I don't recall whether 
they were maintained in a file. 
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Q. For example, if a notice were served by the health department 
for correction of an obstructed water closet in a piece of rental property, 
how would such a notice come to your attention? A. I'd probably be 
asked to look into the matter. ! 

Q. Who would normally request you to take care of any such 
notices eminating, for example, from health authorities? A. The 
gentleman to whom the notice was addressed. | 

@. And who would that normally be in the Fred Smith Company? 
A. Probably the rent manager. 

Q. Mr. Hawley Smith? A. That's correct. 

Q. Would the notice normally be given to you with the request 
to follow it through? A. That's correct. 

Q. And would you normally, after correcting it, contact the health 
inspector, for example, who had served it? A. Yes. 

Q. And advise him? A. Yes. 

Q. Now, during the period that you were there were there any 
particular health inspectors who normally handled the area around 
2413 Pennsylvania Avenue, Northwest? And if so, would you tell me 
their names? A. I don't recall their names. I know that the inspect- 


ors are assigned certain areas of the city to look into. However, I 


don't recall the names of the inspectors that -- 

Q. You have no recollection of any particular inspector? A. No. 

Q. Were there any particular policemen who covered the area of 
2413 Pennsylvania Avenue, Northwest, whose names you recall, who 
may have had any kind of licensing, property observation, or any other 
activities on that block? A. I don't recall any names of the policemen. 

Q. Did you ever have it called to your attention during the first 
year that you were with Fred Smith Company that there had been a 
complaint of a fire or fires in this one-story brick structure in the rear 
of 2413 Pennsylvania Avenue? A. NotthatI recall. 

Q. To the best of your recollection and knowledge, was there 
ever a fire in the rear of 2413 Pennsylvania Avenue? A. Notthat I 
recall. | 
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Q. Did you ever during the course of your inspections observe 


an accumulation of dirt and rubbish in this one-story structure in the 


rear of 2413 Pennsylvania Avenue? A. Yes. 

Q. Now, was this property in the rear of 2413 closed off by any 
particular doorway before the wooden doorway was installed at the time 
the Circle Motor Company took it over? A. Yes. 

Q. Can you please describe what sort of a doorway was there? 

A. As bestI can recall, it was similar to the right side shown in the 
picture of the building. 

Q. By that you are indicating that your best recollection is that 
it was a narrow doorway entrance as is pictured in the right side of 
that building just adjacent to the TV shop? A. Yes. 

Q. Did it have the same appearance as the doorway which is just 
immediately to the right of the glass-bricked area in this picture? 

A. Yes. 

Q. Do you recall the names of any person, Mr. Jarboe, who may, 
in addition to you, have any knowledge regarding this one-story structure 

in the rear of 2413 Pennsylvania Avenue during the period that 
you were with Fred Smith Company from ‘55 to °562? A. Persons? 

Q. Yes. Personor persons. A. That knew the building existed? 

Q. Yes. A. Hawley Smith. 

Q. Were there any other persons who went to this building besides 
you and Hawley Smith? A. I assume you mean persons from the office. 

Q. Oh, yes. A. Possibly Pat McGroary. 

Q. Well, do understand that he left there at the latest within a 
year after you came to work for the Fred Smith Company? A. That's 
right. 

Q. Did anyone ever go there to 2413 Pennsylvania Avenue with 
you in the course of your inspections besides Hawley Smith or Pat 
McGroary? A. Not that I recall. 

Q. Therefore, asI understand your testimony, Mr. Jarboe, you 
have no recollection of any maintenance work on this building during the 
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period that you worked for the Fred Smith Company except the instal- 

lation of this doo1way at the time that the Circle Motor Company took 

it over for occupancy sometime in '57 or thereabouts? A. As best I 
can recall, that doorway as shown in the picture was installed by 


the Circle Motor Company. 
Q. I understand that. That is the only work that soa are aware 


of that was done on that building, to the best of your recollection? 

A. There was, ifI recall correctly, a rain gutter in the front of the 
building -- I don't want to get into trying to pinpoint it, because I see so 
many of these things. I think there was a rain gutter in the front of the 
building that I recall. | 

Q. Are you referring to on the Pennsylvania Avenue side? A. Yes. 

Q. That would be on the front of the building facing Pennsylvania 
Avenue? A. Yes. : 

Q. Anything other than that that you can speciticaly recall? 
A. Maintenance? 

@. Yes. A. I don't recall, unless on several pecasions the 
door to the garage was secured. : 

Q. Did there ever come atime, Mr. Jarboe, that you learned 
there was some sort of a suit pending involving the National Bank of 
Washington or the Fred Smith Company with respect cox this particular 
piece of property? A. Yes. 

Q. When would you approximate that this first came to your atten- 
tion? A. I don't recall the day or the year, but, as best I can remember 
from having seen it in the newspaper. 

Q. Were you still working for the Fred Smith Company at that 
time? A. Yes. 

Q. And has that matter ever been discussed with you by the Fred 
Smith Company since that time? A. We have talked it over. 

Q. How long ago would you say was the first time? A. I don't 
recall. 

Q. Was it during the course of your employment? A. Yes. 

Q. And with whom did you talk it over? A. Mr.: ‘Hawley Smith. 
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Q. Do you recall what the nature of your discussion was? A. I 
don't -- I don't recall what the nature was other than that this had sup- 
posedly happened. We read this article in the papers and it stated this 
address. 

Q. Do you recall whether Mr. Smith asked you any particular 
questions about this one-story structure in the rear of 2413 Pennsyl- 
vania Avenue? A. I don't recall. 

Q. Do you recall any answers that you may have given him or any 
specific information that you may have exchanged with him regarding 


this one-story structure in the rear or the building in the front? A. I 


don't recall. 

Q. Did you ever talk to him again after that first time? A. Cer- 
tainly, it came up in conversation, but -- it came up in conversation. 

Q. Did you ever have a conference with Mr. Smith or any other 
members of the firm after this first occasion which was more than a 
casual conversation in passing with regard to this building or this in- 
cident allegedly happening there? A. Yes, I believe so. 

Q. Where did that take place? A. Inthe Fred A. Smith Company. 

Q. Who was present, ifI may ask? A. Mr. Hawley Smith, Mr. 
Jack Permut, Mr. Paul Connolly. 

Q. Can you tell us the nature of your conversation and meeting 
on that particular occasion? A. I believe it was as a result of Mr. 
Connolly representing an insurance company. 

MR. CASEY: I move to strike that, of course. 

BY MR. GOLDBERG: 

Q. Can you tell us whether or not you were questioned by Mr. 
Connolly at that time along the lines that I have questioned you today? 
A. Yes. 

Q. Was there any questioning along lines that I have not question- 
ed you on today? A. Not thatI recall. 

Q. Did you give Mr. Connolly a statement in writing at that time? 
A. No, sir. 

Q. Have you ever given anyone a statement in writing with respect 
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to this particular property or your services at the company in mainten- 
ance work on this property? A. Not that I recall. : 

Q. You have never, to the best of your knowledge, given a writ- 
ten statement to anyone on this? A. Not that I recall. 

Q. Have you ever arranged for or taken any pictures of this 
particular property for the Fred Smith Company or for anyone else? 

A. I don't recall. 

Q. Have you ever had the occasion in persuance of your duties at 
the Fred Smith Company to take photographs of the property? A. Of 
this particular property, I don't recall. I do know of a piece in South- 
west that I took some snapshots of. 

Q. Do you know or did you furnish to Mr. Smith or his counsel or 

any other person any names and addresses of any persons who 
have any knowledge of this incident that you have not mentioned here 
today? A. I don't recall. 

Q. You mean you may have but you don't recall? A. I don't re- 
call. (I now recall Jessie Eddy, who lived at 2411 Pennsylvania Ave.) 

Q. Can you tell us whether you thereafter, following your meet- 
ing with Mr. Permut, Mr. Connolly, and Mr. Smith, ever met again 
with any of these three gentlemen or with any other persons to discuss 
the subject that we are discussing today? A. I don't recall a further 
meeting on it. 


Q. How long ago would you say this last meeting was with Mr. 


Permut, Mr. Connolly, and Mr. Smith? A. Several years ago. 

Q. Have you since this subpoena was served on you ever had a 
conference with any of the defendants or their counsel with regard to 
the subject of our meeting here today? A. Yes. 

Q. When was that, sir? A. Soon after I received the subpoena. 

Q. With whom did you meet? A. I called Mr. Hawley Smith on 
the phone and told him that I had received a subpoena. He told me to 
call Jack Permut, which I did. | 

Q. And asa result of your call, did you have a meeting of some 

sort? A. Not asa result of the call. I know -- I believe it was 
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the 31st I went in to pay -- make a payment at Jefferson Federal and 
saw Hawley Smith at his desk and wished him a happy new year, but 
I wouldn't say that was a conference on the thing. 

Q. Asaresult of your conversation with Mr. Permut, did you 
arrange for a meeting or did you ever thereafter have a meeting with 
counsel for any of the defendants? A. As a result of the call to Mr. 
Permut I don't know that it came about that I talked with Mr. Casey. 

Q. Then I will change it and will not ask you whether it was as a 
result, but did you at any time thereafter have a meeting with counsel or 
with any of the parties to this incident? A. With Mr. Casey. 

Q. How did that happen to be arranged? A. Asa result of having 
received your subpoena. 

Q. How did you happen to have this meeting with the counsel that 
you have just mentioned? A. Well, it was known that I had received 
a subpoena to spend the afternoon with you. I was contacted by Mr. 
Casey's office. 

Q. Were you requested to come there? A. Yes, Sir. 

Q. Did you go there? A. Yes, sir. 

Q. What day was that? A. Today. 

Q. What time did you arrive there? A. About 15 minutes late. 
A quarter of 2:00. 

Q. Were you accompanied from his office to this office by Mr. 
Casey? A. Yes, sir. 

Q. Did you remain there until you came over here? A. No. 

Q. Did you remain at Mr. Casey's office until you came here to- 
day? A. No. 


Q. How long were you there before you came over? A. Oh, pro- 


bably an hour and a half or so. 

Q. May I ask what you discussed at his office? A. What we are 
discussing here. 

Q. You went over the same things? A. Yes, sir. 

Q. Mr. Jarboe, did you ever know a tenant by the name of Edwin 
Riggs at the premises 2413 Pennsylvania Avenue? A. Yes, sir. 

Q. Do you know his present whereabouts? A. To the best of my 
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knowledge, he is on L Street, somewhere around 22nd. — 

Q. Do you know what his occupation is or what type of business 
he operates? A. Lithograph, mimeograph, duplication. Copy work. 

Q. Did he once occupy the downstairs front store at 2413 Penn- 
sylvania Avenue? A. Yes. : 

Q. Was he the tenant at that store at the time you came to work 
for the Fred Smith Company? A. I don't recall. 

Q. Did he operate a lithograph store in the front? A. Yes. 

Q. Do you recall any other businesses which were located on the 
first floor of this building at 2413 Pennsylvania Avenue when you came 
to work there or during the time that you worked there? A. I believe 
there was a hi-fi shop in there, a fellow selling stereophonic equipment. 

Q. Have you had the occasion to see Mr. Edwin Riggs at any time 
during the past couple of years? A. No, sir. 

Q. I believe you indicated that you first learned of this alleged 
incident which is the subjuct of this suit from the newspapers. Is that 
correct? A. That's right. . 

Q. Prior to that time you had not heard ofit at all? A. As best 

I can recall. | 


Q. Was the first knowledge that you had of it from the newspaper 


account of the child's injuries or from the institution of a suit? A. I 
believe it was as a result of a suit coming out of the alleged accident 
that was supposed to have occurred. 

MR. GOLDBERG: I have no further questions. 

MR. CASEY: I have no questions. 

(Discussion off the record.) 

MR. GOLDBERG: I would like the record to reflect that when the 
reporter advised the witness with respect to the right of waiving signa- 
ture, he elected to consult Mr. Casey with respect to whether or not he 
should and Mr. Casey has advised him that he feels he should read the 
deposition. i | 
[ Certificate of Notary Public] 
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DEPOSITION OF HAWLEY SMITH 
[ Filed June 10, 1960] Transcript of Proceedings 


Washington, D.C. 
Wednesday, May 4, 1960. 


Deposition of HAWLEY SMITH, a witness in the above-entitled 
cause, called for examination by counsel for the plaintiffs, pursuant to 
notice, copy of which is attached hereto, and by subsequent stipulation 
of counsel to take said deposition on this date and hour, at Room 819 
Investment Building, 1511 K Street, N.W., Washington, D.C., on 
Wednesday, May 4, 1960, commencing at 2:00 o’clock p.m., before 
Walene E. Shields, a notary public in and for the District of Columbia, 
when the parties were represented by the following counsel: 


GOLDBERG & GOLDBERG, 
By: HARRY W. GOLDBERG, ESQ., and 
MORRIS ALTMAN, ESQ. 


For the plaintiffs; 


HOGAN & HARTSON 
By: FRANCIS L. CASEY, JR., ESQ. 


For the defendant. 
Thereupon, 
HAWLEY SMITH 
a witness in the above-entitled cause, called for examination by counsel 
for the plaintiffs, after having been first duly sworn by the notary, was 
examined and testified as follows: 
EXAMINATION BY COUNSEL FOR THE PLAINTIFFS 
BY MR, GOLDBERG: 
Q. Mr. Smith, for the record will you state your name and your 
address? A. J. Hawley Smith, 1113 - 17th Street, Northwest. 
Q. Are you associated with the Fred A. Smith Company at that 
address? A. Yes. 
Q. What is your connection with that company? A. Vice President 
and Treasurer. 
Q. Is that a corporation? A. Yes, it is. 
Q. Is ita D.C. Corporation? A. No. 
Q. Where is it incorporated? A. Delaware. 
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Q. May I ask who is president of the firm? A. Fred A. Smith. 
Q. Who is Secretary? A. Ernestine Bulgher. _ 
Q. In what business is Fred A. Smith and Company engaged ? 
A. Real estate business. 
Q. Would that include rental and property management? 
A. Yes, sir. 


Q. How long has it been so engaged? A. Since 1946. 


Q. Continues to be so engaged at the present time? A. Yes. 

Q. Have you been with the company since 1946, Mr. Smith? 
A. Yes, sir. : 

Q. In your present capacity? A. Yes. 

Q. Do you personally take care of any particular departments or 
branches of the office in your present job? A. Take care of the 
property management. 

Q. How long have you been so engaged, Mr. Smith? A. Since 
1946. 

Q. Does that include the management of rental sie which is 
owned by clients of your office or held under trustceoniee by clients 
of your office? A. Yes. 

Q. Would that include premises 2413 Pennsylvania Avenue, 
Northwest? A. Yes. 

Q. Can you tell us, please, Mr. Smith, to the best of your 
recollection when you first began to manage premises 2413 Pennsylvania 
Avenue? A. I think it was sometime in 1948. : 

Q. Who was your principal in this case? A. The owner ? 

Q. Yes. A. The client was Kathryn Lannon. 

Q. Was this property turned over to you by Kathryn Lannon for 
management? A. It was. | 

Q. Did there ever come a time when your dealings were with the 
National Bank of Washington rather than with Rane Lannon in regard 
to this piece of property? A. Yes. 
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Q. Can you tell us approximately when that change occurred ? 

A. No, it doesn't come to mind because Mrs. Lannon put it in trustee, 
if I remember correctly, sometime before her death. Idon't remember 
that date. 

Q. Would you remember when she died? A. No. 

Q. Would you say that you managed the property for Mrs. Lannon 
until she placed it in a trusteeship with the National Bank of Washington ? 
A. Yes. 

Q. Would you say that after she placed it in trusteeship with the 
National Bank of Washington that you continued to manage it on behalf 
ofthe bank? A. That is right. 

Q. So would I be correct there was actually no break in your 
management from the time that Mrs. Lannon owned it until the present 
time? A. That is right. 

Q. Now, are you personally acquainted with that particular 
building at 2413 Pennsylvania Avenue? A. Yes. 

Q. Can you describe the premises to us? A. Five-story building, 
store on the first floor, apartments above. 

Q. Do you know to what street it goes back? A. "L" Street. 

Q. Does it go all the way back to "L" Street? A. Yes. 

Q. Do you know whether there are any outbuildings or garages 
on the same lot? A. A building to the rear. 

Q. Describe that building. A. The building is now used as a 


garage. 
Q. Ibeg your pardon, sir? A. The building is now used as a 


garage. 
Q. Brick or frame? A. Brick. 
Q. Was that building on the premises when you folks took over 


the management? A. Yes. 

Q. Was it previously used for something other than a garage to 
your knowledge? A. Yes. 

Q. Can you tell us what that was? A. It was for a storage 
building. 
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Q. Did you indicate you took it over in 1946? A. In '48. 

Q. Ibeg your pardon. Was it used as a storage building in 1948? 
A. More or less. The tenants in there may have run his business there. 
It was more or less storage than anything else. : 


Q. Was it occupied as a separate tenancy as distinct from the 


store in the building? A. Yes, it was. 

Q. Can you tell us if you recollect at this time who the tenant 
was in 1948? A. It was a roofing company. 

Q. Would you by any chance be aware of the name > of the company 
or the individual tenant? A. I think it was Antler Roofing Company. 

Q. Do you know who the owner was? A. Owner of the company ? 

Q. Yes. A. No, not from memory. : 

Q. Do you know who the tenant was? A. You mean the owner of 
the business ? 

Q. That is correct. A. No, I don't know. I don’ t Pomona 

Q. Mr. Smith, in that connection does your office keep records of 
the tenants who occupy buildings during the period it is under your 
management? A. Yes. | 

Q. More specifically does your office have records with regard 
to this particular building? A. Yes. 

Q. Then you would have available in the files at the office 
information as to who the tenants were back to the time that you took it 
over in 1948? A. We would. 

Q. Would you have any objections to making that information 
available to us ? 

MR. CASEY: We have already given it to you, Mr. Goldberg. 

BY MR. GOLDBERG: 

Q. May I put it this way: if Ido not have that information may I 
have it? 

MR. CASEY: It is in answer to interrogatories. - We listed the 
names of the tenants in each section of the building from the time we 
agreed it was pertinent until the time of the accident. | 
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MR. GOLDBERG: If I should be lacking in information or addresses 
or information not in the interrogatories would you furnish that infor- 
mation ? 

MR. CASEY: We have given you all we have. The last known 
address of each of those tenants. 

MR. GOLDBERG: Indulge me a moment, please, off the record. 

(Discussion had off the record.) 

MR. GOLDBERG: I will carry on. 

BY MR. GOLDBERG: 

Q. Mr. Smith, I understand Antler Roofing Company occupied the 
property at the time that you took it over. According to the answers to 
interrogatories which you were kind enough to furnish in June of 1959, 


it appears that Antler Roofing occupied it for about one month from 
September 1, '48 to October 1, '48. Would that be your best recollection ? 


A. Idon't remember. 

Q. All right, sir. Now, do you know whether this building was 
occupied, this one-story brick building, that is, from October "48 to 
November '56? A. If the records show it we have it. I don't remember 
it personally. I would have to check. 

Q. The statement in your answer to interrogatories reflects that 
you have no knowledge of occupancy between October 1, '48 and 
November 1, '56. Was that answer taken from -- by consulting the 
records of the company? A. Evidently we couldn't locate the records 
at that time. It is answered that way. 

Q. Would I understand that there were no occupants or that you 
have no records for that period? A. That is something I would have 
to look into. 

Q. Would you mind checking your records to determine whether 
or not in fact you have any records of any tenants in that one-story 


building during those period of eight years? 
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MR. CASEY: The answer, I think, Mr. Goldberg says, "This 
defendant has no record that has been located at present and it has no 
knowledge of an occupancy of the building in the rear from October 1, 
1948 to October 1, 1956." So there was no record as of the answer of 
these interrogatories, that is June of last year. , 

Q. Well, Mr. Smith, putting it differently, do you have any 
independent recollection that this building was vacant from October 1, 
48 to November 1, '56? A. I don't think it was vacant that long. 

Q. How long do you feel it was vacant? A. I don't think it was 

ever vacant but a few months. | 

Q. But I understand your answer to the interrogatories states 
that you cannot locate any records on that matter. A. That is my 
understanding. 

Q. Would you agree that if you locate those records would you 
make those available tous? A. I will. 

Q. Do you have any recollection as to what type of businesses 
did occupy this one-story building after Antler Roofing Company moved 
out? A. Would you mind reading those names to me and I can tell you 
the type of business they were in. 

Q. The only reference to this building as far as occupancy is 
concerned between September 1, '48 and November 1, 56, is the Antler 
Roofing Company? A. Yes. | 

Q. You make no reference to any other occupant during that 
period of time, so I asked you whether -- A. The next we have a record 
of in there is when the garage people took it over, the parking lot people 
took it over. , 

Q. Would that be the Circle Motor Company ? A. Yes. 

Q. Have you any recollection of when that was, sir? A. I think 

it was sometime in 1956. 

Q. Well, aside from Antler Roofing Company in ‘48 and Circle 
Motor Company coming in in '56, you have no recollection of any other 


occupancy in the intervening period of eight years ? A. That is all the 


record shows at the present time. 
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Q. Do you have any independent recollection of your own? 
A. Nothing that comes to my mind. 

Q. Do you ever recall that being occupied by a linotype or 
printing concern at any time between 1948 and 1956? A. The front 
building was. 

Q. Do you know whether the rear was ever occupied by that same 
business? A. Not at the present time, I don't know. 

Q. Do you recall a tenant by the name of Edwin Riggs that were 
occupying that particular property on the first floor front or rear ? 

A. We had a tenant by that name, yes. 

Q. Do you know what part of the building Mr. Riggs occupied ? 
A. I know he occupied the front part. 

Q. The store on the first floor? A. That is right. 

Q. Do you know whether he ever occupied the rear ? A. That is 

what is not clear in my mind. 


Q. Do you have any records at your office that could clarify that? 


A. I don't know whether we do or not. 

Q. Would you mind examining your records? A. Yes. 

Q. And if you have such records clarify it for our benefit by 
transmitting that through your counsel. A. I will 

Q. Do you recall a Mr. George Stevenson operating a printing 
and duplicating business there in 1956 and '57? A. We had a tenant 
by that name. 

Q. Do you recall whether he occupied the rear one-story brick 
structure? A. Iam not sure whether he did or not. 

Q. My same request applies there. Would you make that 
information available if your records reflect anything that would help 
you to clarify your thinking. A. Yes, I will clear it up. 

Q. Do you recall whether or not that one-story rear building was 
ever occupied by a television or radio repair shop ? A. The same 
situation is there. They were in the front. 

Q. Do you have any recollection as to whether they ever occupied 
the rear one-story building? A. No, I don't. 
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Q. Do you recall whether you ever rented that property to a 
Mrs. Melvin Hardy, that is to say the one-story structure in the rear 


brick building? A. Iam positive -- well, lam pretty sure we never 
rented to her. 
Q. Do you normally preserve your rental records for any specific 


period of time prior to disposing of them? A. Yes, we do. 

Q. How long do you normally keep your records? A. We keep 
them as long as we can, as long as we have storage for them. Then we 
get rid of them. 

Q. Do you normally keep your lease agreements in the same 
fashion? A. That is right. 

Q. Do you have any objection, Mr. Smith, to making a specific 
search through your office to see if you can determine whether or not 
there was any tenants or whether your records reflect any tenants in 
this one-story building between 1948, after Antler moved out, and 1956 
when Circle Motor moved in? ! 

MR. CASEY: I think it was explained, Mr. Goldberg, that was done 
last June and no such record was found and it is inc luded in the answers 
to interrogatories on behalf of the Fred A. Smith Company which 
happened to be signed by Mr. Smith. 

BY MR. GOLDBERG: 

Q. Mr. Smith, as I understand it, it is not your testimony there 
was no tenant. It is your testimony that you have no record? A. That 
is right. : 

MR. CASEY: That has been found to date, and a search was made 
last spring. | 

Q. Is that correct? A. That is right. 

Q. However, I further understand that it is your mental recollec- 
tion that there were some tenants in there during that period of time? 
A. That is right. : 
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Q. Now, Mr. Smith, have you any recollection as to whether that 
one-story building in the rear of 2413 was vacant for any particular 
length of time? A. It was vacant at different times. 

Q. Have you any present recollection of any years in which it 
was vacant between '48 and '56? A. I couldn't state. 

Q. Is there any other type of record or source from which you 
could attempt to refresh your recollection on that question? A. I will 
search the office and see if we have any records. 

Q. In your capacity in charge of rental properties, Mr. Smith, 
did you have any staff which would normally go out on the street to 
check these properties from time to time? A. Yes. 

Q. Can you tell us the names of the individuals who worked under 
your supervision in this regard during the year '48 through '56? 

A. Mr. McGory and Mr. Jarboe. 

Q. Give us the first name of each? A. It is Patrick McGory and 
John Jarboe. 

Q. Is either one of them still with you? A. No. 


Q. Now, were they both in your business at the same time ? 


A. Well, only for -- not continuously together during that period. They 
were in the employment together. 

Q. When did Mr. Jarboe leave the employment of your company, 
if you remember? A. December '58, I would say. 

Q. When did the other gentleman, Mr. McGory, leave your 
company? A. I guess it was '55, to the best of my recollection. 

Q. Were they both together at your company for any length of 
time? A. I would say in the neighborhood of six months. 

Q. Now, what were their respective duties? A. They were the 
outside men. 

Q. What duties would they perform as outside men? A. Taking 
care of the property. 

Q. What do you mean by taking care of the property, Mr. Smith? 
A. Making inspections. 
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Q. What would be the purpose of their inspections? A. See that 


the property was in proper condition, janitors were carrying on their 
duties. 

Q. What was their job in connection with the properties which 
had no janitors? A. Well, they would have to see that Ei were in 
proper shape. 

Q. What was the normal procedure if they found the property 
was not in proper shape? As you putit. A. Have the necessary repairs 
taken care of. 

Q. Was this normally reported to the company in ealting or 
orally in some fashion? A. Well if the complaint came in over the 
telephone a record is made of it. If they went out and made a notation 
they would make it in the book and give it to the nepaizzuan to have it 
done and they would take it up with me. 

Q. Did your company have a repair staff to do the brick work and 

carpentering and the like? A. We don't have a repair staff. 
We give most of it out by contract. 

Q. So if there was a defect or condition of the property which 
needed repairs that would normally be contracted out by your company ? 
A. That is right. ! 

Q. Would these outside men normally report to you with respect 
to their findings in order to get authority to have the work done ? 

A. They would either take care of it or report it to me. 

Q. Did they have the authority to order the repairs without 
consulting you? A. Yes, they did, toa certain extent. If it was anything 
complicated or amounted to any money they would talk to me about it. 
Some cases we would have to take it up with the owners. 

Q. If it were a minor repair they could order it themselves ? 

A. They could. | 

Q. If it were more than a minor repair they would consult with 

you? A. That is right. 
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Q. Would records normally be kept in the files as respects the 
repairs which were done and the cost of the repairs? A. Well, if repair 
went on the repair man's book, if it would show on there, if they happened 
to call them about it. It might be it wouldn't show on the book but the 
costs would show in our bookkeeping system and the statement went to 
the owners. 

Q. Do you maintain the statements of the repairs? A. Yes. 


Q. How far back would those records go at the present time ? 


A. Five years. 

Q. Do you have any that would go back more than that? A. We 
may. 

Q. Would you be aware of whether you have available the records 
of your transmittals to the National Bank of Washington on this property 
since they took over their trusteeship? A. I think we would have them. 

Q. So then your records would reflect in your monthly rental 
statements any deductions for repairs made to premises 2413 or to the 
building in the rear? A. Yes, they would. 

Q. Do you have any objection to making these available to us for 
examination ? 

MR. CASEY: We have already done that, Mr. Goldberg, in our 

answers to the interrogatories. We listed all the repairs that 
were shown in the records if any were found. As I recall none were 
found but we answered such an interrogatory after looking at the records 
of the company that may help on that, No. 33. There are others which 
pertain to it. 

MR. GOLDBERG: Off the record. 

(Discussion had off the record.) 

BY MR. GOLDBERG: 

Q. Mr. Smith, in reply to our interrogatory with a request to a 
record of repairs at premises 2413 Pennsylvania Avenue, your answer 
indicates that you do have a record of repairs but you can not tell from 
the record which part of the repairs were made to the building in the rear 
and which part was made to the building facing on Pennsylvania Avenue. 
A. That is right. 
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Q. My question to you is this: would you have any objection to 


making available to us this entire list of repairs whether it applied to 
the front or to the rear, for our examination? A. I don't see any 
objection to it. 

Q. Would you make up such a list and furnish it to your counsel ? 
A. Yes. 

MR. GOLDBERG: I will stipulate that these go back to 1950 only. 
It is understood the question is limited, Mr. Casey to the period we 
agreed on the interrogatories running from January 1, 1950 to the date 

of the accident. Is that agreeable? 

MR. CASEY: I don't know whether we would be willing to furnish 
that to you or not. You have asked Mr. Smith if he would' compile such 
a list and give it to us, : 

MR. GOLDBERG: I am asking you therefore whether you have 
any objection to transmitting that? 

MR. CASEY: I don't know. It is almost a year since I went 
through those records. I don't know whether we would have an objection 
to itor not. It seems a lot of investigation has been assigned to Mr. 
Smith here today. I don't know if anybody has a complete list. I have 
made some notes. I will say this, that I don't know that there is any fruit 
to be achieved by producing records of repairs to a building if none of 
them indicate to even the people at the Smith Company whether these 
repairs were on the major portion of this property or the smaller portion 
that happens to be in issue in this suit. : 

MR. GOLDBERG: Well, if Mr. Smith stated that they were not 
made to the rear, I would drop the inquiry, but since the interrogatory 
indicates that repairs were made but he cannot tell from the records 
whether they were made to the front building or to the rear building, I 
would like to pursue that further. In any case, I would be appreciative 
if he would give you that information and then I will discuss with you 

further whether you would voluntarily furnish it. : 

MR. CASEY: I understand Mr. Smith has already committed 
himself to give me that list and we will discuss it with you after we get 
it. 
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MR, GOLDBERG: All right. 
BY MR. GOLDBERG: 

Q. Mr. Smith, did you ever personally make any inspections of 
this property between 1948 and 1953? A. Yes, I made inspections 
during that period. 

Q. Can you say whether you made these inspections on rare 
occasions or frequently, or just how often? A. Oh, it has been rare 
occasions. 

Q. Bearing in mind, Mr. Smith, this is a claim based on an 
incident which occurred on or about March 4, 1956, can you have any 
present recollection of whether you made any inspections in the period 
of months immediately preceding that date? A. No, I don't. 

Q. Have you any recollection at this time of when you last saw 
the premises in question before March 4th, 1956. A. No, I don't have 
any recollection as to that. No. 

Q. Then I understand from your testimony that you only have the 
very vaguest recollection that you went there from time to time on 
infrequent occasions? A. That is the way I do all the property. I have 
the other men working for me and I don't make regular inspections every 
week like they do. 

Q. Would you say you went there, Mr. Smith, as often as once a 


year from the period commencing 1948 when you took it over ? 
A. Definitely. 

Q. During that period of time did you have occasion to inspect 
the one-story brick building in the rear of 2413? A. Yes. 

Q. Have you any present recollection as to the condition of that 
building in the year 1955? A. 1955? 

Q. Yes. A. Every time I went there the building was secure. 


Q. Have you any recollection as to whether or not there was 
anything in the building by way of equipment, machinery or whatnot in 
1955? A. The building was locked up and I wouldn't know what was in 
there. There was no way to see in. 
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Q. You have a present recollection that the building was locked 
in 1955? A. That is right. 
Q. Do you know what kind of a door was on the building? A. Yes. 


Q. Please tell us. A. It was two ordinary doors about the size 


of this door here. 

Q. Were they wooden or metal? A. Wooden doors. 

Q. And were they locked? A. Yes, they were. 

Q. On each occasion that you can remember? A. That is right. 

Q. Do you know when those wooden doors were put on the building ? 
A. They were on the building when we took it over. 

Q. In'48? A. Yes. 

Q. And remained there at all times? A. Yes. 

Q. Did you have the doors put on or were they already on there 
when you took it over? A. They were on there when we took it over. 

Q. And they remained there at all times thereafter ? A. That is 
right. | 

Q. Have you any present recollection of whether your company 
ever did any brick work or any structural work on that one-story building 
during the period between '48 and '56 ? A. I don't think we did. 

Q. Were you ever able during the periods that you were to gain 
access to the one-story brick building as to get inside and see what 
was inside of it? A. I have been in the building, yes. | 

Q. Through what medium did you gain access to it? A. Through 
the rear door. 

Q. When was it you were there? A. I say the rear door. It would 
be the front door. The L Street door of the building. 

Q. Is that the double door you are speaking of ? A. No, it wasn't 
a double door then at that time. : 

Q. When was it that you gained access to it? A. Ihave been in the 
building when -- the two single doors were there and I have been in the 
building since the double door was there. | 

Q. Maybe I am confused or confusing you. When were the double 
doors put on there? A. Sometime after the used car lot took it over. 
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Q. Now, who put those double doors on there? A. I think it was 
Mr. Figliuzzi. 

Q. Was that the tenant? A. Yes. 

Q. Would your records reflect, Mr. Smith, exactly when 
Mr. Figliuzzi took over this one-story brick building? A. I think you 


have it before you. 

MR. CASEY: The answer to interrogatory No. 12, Mr. Goldberg, 
the last paragraph states "November 1, '56 to January 1, '57, it was 
occupied by Floyd A. Coward and Bruno Figliuzzi, operators of a used 

car iot.” 

Q. You are stating Mr. Figliuzzi took it over November 1, 1956? 
A. Yes. 

MR. CASEY: The first record of that, as explained in that inter- 
rogatory, there is the hiatus in records from October 1, '48 to November, 
156 and the next record after that hiatus is November 1, '56 to January 
1, '57. Mr. Coward and Mr. Figliuzzi. 

Q. Did that tenant put those double doors in? A. To the best of 
my knowledge, he did. 

Q. Now, let me clarify again what kind of doors were there before 
those double doors were put on by the tenant. A. It was two doors but 
I -- just about the size of this door, double doors. 

Q. Well, how did those two doors which were present before 
Mr. Figliuzzi put his double doors, his wooden doors on, different from 
the ones put on there by the motor company? A. There was masonry 
work in between the two single doors. 

Q. Do you know of what material the single doors were con- 
structed? A. Wood. 

Q. Do you say they were about the size of the doors on this office ? 
A. Approximately. 

Q. How large would you judge that door to be, Mr. Smith? 

A. Three by six. 
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Q. You would approximate that to be the size of each door which 
was on the one-story garage building before Mr. Figliuzzi took it over? 
A. That is right. That is my judgment looking at it without a rule. 

Q. You mean that is your judgment to the size? A. That is right. 

Q. You are certain there were two doors there ? A. That is right. 

Q. Were those doors the doors which you state were normally 
locked whenever you went there? A. That is right. 

Q. Do you know whether they were locked by actual locks or were 
they locked by keys? A. Padlocks. | 

Q. Fixed to the outside? A. That is right. 

Q. In other words, if you approached it from the L Street side 
the padlocks were visible from that side? A. That is right. 

Q. During the years you went there prior to Figliuzzi taking it 


over it is your statement that they were always locked ? A. That is 


right. 

Q. Do you know who had custody of the keys for opening those 
doors? A. The tenant would. The tenants. 

Q. What tenant are you referring to? A. Whoever was the tenant 
would have them at the time. 

Q. You are saying whoever was the tenant would have them ? 

A. That is right. 

Q. But do you know who actually did have them during that time ? 
A. Well, if it were vacant and the sign was on the property the key 
would be in the office. 

@. Whose office? A. The Fred A. Smith Company office. 

Q. In other words, Mr. Smith, my understanding is if those one- 
story buildings were not occupied then the doors would be locked and the 
key would be kept in the rental office ? A. That is ee 

Q. Of your company? A. Yes. 

Q. And where was your company's office located at that time ? 

A. 1113 Seventeenth Street. | 

Q. Would I understand that the key to the lock would be in the 
possession of your company when the building was not occupied 2 ? 

A. That is right. 
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Q. Mr. Smith, do you have any independent recollection of any 
fires or fire department visits to the one-sto:ry brick building in the 
rear of 2413 Pennsylvania Avenue? A. We couldn't find any record to 
a fire. 

Q. That is why I ask you if you have any independent recollection ? 
A. No, I don't. 

Q. Do you have any independent recollection of any complaints of 
bums or disreputable characters or children hanging out or utilizing that 
one-story brick structure as a club room or club house? A. No. 

Q. Do you have any independent personal recollection of any 
complaints about a nuisance being committed in this one-story building 
during the period between '48 and '56, and by that I mean trash 
accumulated in the rear, rubbish, old mattresses or a general state, 
bottles and glass were accumulated and present in the building? A. No. 

Q. None of these things would give you any recollection of any 
instance having occurred? A. No. 

Q. Now I understand further that you have never been able to 
locate anything along these lines from your records? A. That is right. 

Q. Mr. Smith, when Mr. Jarboe was getting ready to go to work 


for you and his precessor was getting ready to leave, I take it Mr. Jarboe 


was broken in on his job by his precessors? A. Not necessarily. A 
lot of times, a new man, I break him in myself. 

Q. Do you have a recollection of breaking in Mr. Jarboe ? 

A. I took him out a good bit, yes. 

Q. Would you say during the period he first came there you were 
out on the street breaking him in and visiting property much more 
frequently than you would normally do so than if the man were already 
experienced? A. That is right. 

Q. Over what period of months or weeks would you say you spent 
a fair amount of time with Mr. Jarboe following his company to work for 
you? A. Two to three months. 
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Q. Do you feel during this time you visited premises 2413 


Pennsylvania Avenue more frequently than once a year ? A. That is 
right. | 

Q. Could you approximate how many times you think you may have 
been to this area and to this particular building and one-story structure 
during that two or three months period you were breaking in Mr. Jarboe? 
A. I wouldn't want to approximate it because I took him’ to a lot of places. 

Q. But you would say you took him out on the street for about two 
or three months? A. That is right. 

Q. Would that be almost every work day? A. Well, it wouldn't be 
every work day because they have a lot of duties. Some days over the 
period of a month I think it would be the best part of the week. 

Q. Mr. Smith, is it possible that a notice by a District Government 
department or by the Police Department representative could be served 
at your office with respect to a particular piece of property without it 
coming to your attention? A. Yes. | 

Q. Now, can you tell us by whom it might be received other than 
by yourself ? | 

MR. CASEY: Do you mean in the ordinary course , of the office ? 
You say "it might be received." Of course the inspector of the District 
could drop it to anyone or the mailman might give it to anyone. 

MR. GOLDBERG: That is a fair complaint. 1 will reword the 
question. 

BY MR. GOLDBERG: 

Q. Can you tell me of any other persons in the rental department 
between 1948 and 1956 who would normally assist in handling the work 
involving complaints or repairs regarding rental property ? A. It would 

be one of the bookkeepers or the clerks in the office. 

Q. Could you name the persons that were with you between '48 
and '56? A. It would be Mrs. Arhar. 

Q. Is she still with you? A. Yes. 

Q. Do you know her first name? A. Ada, A-d-a. And Miss 
Virginia Bryant. One of those two. 


164 


Q. Would these young ladies also have custody of the records with 
respect to repairs and renovations or jobs given out to contractors ? 
A. Yes, they would. 

Q. Do these same young ladies also handle the preparation of the 
rental statements? A. Yes. 

Q. Have they been with you since '48 or thereabouts? A. No, 
not that long. 

Q. Mr. Smith, did there come a time when you learned that young 
Charlie McGettigan had been injured? A. Yes. 

Q. Can you tell us approximately when this came to your attention ? 
A. Idon't remember -- don't recall the date but I remember the 
instrument that came. 

Q. An instrument? A. It wasn't an instrument but instant that 

came to my attention. 

Q. Can you tell us whether that was sometime shortly after the 


boy was injured or whether it was many months later? A. Many months 
later. 
Q. How did it happen to come to your attention? A. Mr. Gelb 


contracted us, the insurance department, about it. 

Q. And by Mr. Gelb -- 

MR. CASEY: I of course move to strike the reference to 
insurance. 

BY MR. GOLDBERG: 

Q. Now, prior to the date that Mr. Gelb communicated with your 
department, you had no personal knowledge nor had you ever heard of 
the instant before? A. That is right. 

Q. Did you thereafter cause any type of investigation to be made 
in order to determine the justification for the claim? A. We turned it 
over to the insurance company. 

MR. CASEY: ‘The same motion and we move to strike the 


reference to insurance. 
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BY MR. GOLDBERG: 


Q. Since the occasion that this claim came to your attention, have 


you ever learned of the names of any persons who may have any knowledge 
respecting this alleged instant which is the subject of this suit? A. No. 


Q. Have you ever discussed this incident with any persons who 


represent themselves to be witnesses to it having happened or who 
represent themselves as having any knowledge of it? A. No. 

Q. Do you as of today, Mr. Smith, know any persons or have any 
knowledge that you have ever communicated to your counsel regarding 
any people who may have any knowledge of this instance? A. The actual 
happening of the instance, you mean ? 

Q. Yes. A. No. 

Q. Do you have any names of any witnesses whose testimony 
reflects upon the contentions of this boy that he was injured by an 
instrumentality found in the one-story pbuilding in the rear of 24137 ? 

A. I don't have any. 

Q. You have discussed this matter with Mr. Jarboe? A. Ihave. 

Q. How long ago did you first talk to him? A. Let me see. The 
first recollection I remember was when he was summonsed here, he 
called me about it. 

Q. That would be immediately before the deposition was taken, if 
I told you it were taken about January 5th of this year ? A. Yes. 

Q. But prior to that time, prior to his calling you about it, you 
had never discussed the matter? A. No, I had not. 

Q. Even after Mr. Gelb had filed the claim? A. Oh, he was 
working for me at that time. He was working for me at that time and I 
discussed it with him then. He was working for me. 

Q. Did you ever discuss it with Mr. McGory? A. Z have not 
discussed it with Mr. McGory. 

Q. Has any information come to your attention since the occasion 
that this claim was made which in any way substantiates or reflects upon 
the contention that a flare or this instrumentality which burned the boy 
was found in this one-story building ? 
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MR. CASEY: I am not sure I follow that question. If I followed 
it in any fashion I object to it. Has any information come to Mr. Smith's 
knowledge since the claim was made that bears on the validity of the 
claim? 

MR. GOLDBERG: That is right. 

MR. CASEY: 'I think you are asking him for an opinion. And 
perhaps you are asking him to argue the case. I instruct him he need 
not answer that. 

BY MR. GOLDBERG: 

Q. Mr. Smith, do you know the names of any persons at all, and 
if lam repeating myself, forgive me, who know anything about this 
claim whatsoever except the parties involved ? 

MR. CASEY: Anything about the claim whatsoever ? Do you mean 
any of the things you inquired into today ? 

MR. GOLDBERG: I will reword the question. 

BY MR. GOLDBERG: 

Q. Do you as of this date have any knowledge of any names of 
individuals who know anything about the contentions of the boy that the 
flare was found in this one-story building or that he was burned by the 
flare? A. I don't have any names of any witnesses. 

Q. In your capacity as rental agent for the National Bank of 
Washington during the period of time that they had the property in 
trustee ownership, did you as agent normally assume the obligation of 
maintenance ? 

MR. CASEY: I object to any portion of that question that would 


require information concerning properties other than 2413 Pennsylvania 
Avenue, or other properties owned by the same owner that are managed 
by the Smith Company. 

Q. Mr. Smith, Iam referring only to 2413 Pennsylvania Avenue. 
A. I think the National Bank of Washington has the same responsibility 
we had. 
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Q. In your capacity as agent, do I understand that you did not 
assume the responsibility of maintaining their Drone: ‘this particular 

piece of property? A. Well that is -- 

MR. CASEY: I think you are asking for a legal conclusion and 
therefore I would object to it. That is, you are asking him for the 
implications of the contract engaging Fred A. Smith Company as the 
rental agents. | 

I have no objection to your asking him whether or not the Smith 
Company from time to time caused repairs to be made on 2413 or 
inspections to be made as a result of which repairs would be ordered if 
the inspections revealed the repairs were necessary. 

Q. Lunderstand from your testimony that during the period the 
property has been under your management there were times when you 
made certain repairs to its front or to the rear of 2413, you don't know 
precisely which? A. That is right. | 


Q. Now, did you have an agency agreement in writing with the 


National Bank of Washington under which you managed this particular 
piece of property? A. Yes, we did. 

Q. Do you have such a written instrument available ? ? A. Yes, 
we do. 

Q. Do you have any objection to making a copy of that instrument 
available to us for inspection? A. I have no objection. | 

MR. GOLDBERG: I don't think I have any further: questions, 

Mr. Smith. I want to thank you for coming down. ! 

MR. CASEY: Mr. Smith, I believe I have just one question. 

EXAMINATION BY COUNSEL FOR THE DEFENDANTS 
BY MR. CASEY: : 

Q. I believe early in this deposition you said this was a five-story 
building, is that accurate ? A. Well, I think that many tenants, -- 
doesn't it say the second and third and fourth floor ? 

Q. What were on the second and third and soursay floors? A. It 
would be residential. 


Q. Apartments? A. Yes. 
Q. And the first floor was the store and the rear portion as you 
described, is that right? A. There may be only four floors but I read 
in those interrogatories -- that's what I thought when I said that -- 
whether it was or not, but it said it was three tenants. I went by the 
tenants in there and I read that in there. 
Q. There are three residential tenants? A. Yes. 
Q. When there is no vacancy? A. Yes. 
Q. And one commercial tenant? A. And if our card showed that 
and I didn't check it any further. I thought I had checked in those questions. 
If I am in error that is the cause of it. I have seen the building in 
the last month and I couldn't say because the front door is locked. 
Q. There may be four or five? A. Four or five. You will have to 
put it in that way. 
MR. CASEY: I have nothing further. 
MR. GOLDBERG: Just one or two others. Iam sorry. 
FURTHER EXAMINATION BY COUNSEL FOR THE PLAINTIFFS 
BY MR. GOLDBERG: 
Q. Mr. Smith, have you been down to look at the building since you 


were aware that you were coming down here for a deposition? A. Yes. 


Q. You say you went there to refresh your recollection on the 
appearance and physical condition of the building? A. That is right. 

Q. You have indicated that this one-story structure in the rear 
was rented sometimes and vacant sometimes? A. That is right. 

Q. Between '48 and '56, and when it was vacant it would be locked 
up and the keys kept in the office at your real estate office? A. That 
is right. 

Q. Now, who would normally keep the keys down at the office ? 

A. The rent department. 

Q. And then when the property was rented, you would turn the 
keys over to the tenant? A. That is correct. 
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Q. In all instances when this particular property was not rented 
both doors would be locked, padlocked so to speak and the keys kept? 
A. That is right. 

Q. Now, who would normally padlock those doors and take the keys 
down, would that be someone from your office? A. It would be in our 
office. We would have a repair man have a lock put on there. 

Q. But the lock would be put on by one of your employees or one 
of your subcontractors? A. That is right. | 

Q. And the keys kept in your office? A. That is right. 

Q. Now, afew minutes ago -- 

MR. CASEY: When you use the term "subcontractors" I think you 
are asking him to draw a legal conclusion. Do you mean anybody who 
was doing work on it? : 

MR. GOLDBERG: I don't want to put words in your mouth. 

BY MR. GOLDBERG: 

Q. I believe you stated that if work were necessary it would be 
done by somebody whom you contracted it out to ? A. That is right. 

Q. So if locks were put on the door when the property was vacant 
those locks would be put on either by your employees or someone in 
your employment? A. That is right. | 

Q. All right, sir. Now, Mr. Smith, you indicated that in your 
relationship with the National Bank of Washington you acted as agent. 
Would I be correct about that? A. That is right. 

Q. What were your duties as agent for this particular piece of 
property ? 

MR. CASEY: There again you are not asking him to state what it -- 
there was legal agency because -- so far as I know Mr. Smith is not a 
lawyer, at least he is not appearing here as a lawyer. 


Q. Well, you were rental agent for this Eres property, would 
that be correct? A. Yes. : 
Q. As rental agent can you spell out for us what your duties, not 


your personal duties, but the duties of your company ? 
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MR. CASEY: Mr. Goldberg, I think again you are asking for a 
legal conclusion. The duties would be imposed by law under the contract. 

We will show you a copy of the letter which engaged Fred A. Smith 
Company as the rental agent or property management firm for this 
property. I think that speaks for itself. 

MR. GOLDBERG: Will you furnish me with a copy of this letter, 
Mr. Casey? 

MR. CASEY: Yes, I understand Mr. Smith is going to furnish a 
copy to me and I will furnish a copy to you. 

BY MR. GOLDBERG: 

Q. All right. Do I understand that such relationship as existed 
between the bank and your company is reflected in this agreement of 
this letter ? 

MR. CASEY: I think you asked Mr. Smith if it is the only contract. 

Q. Is that the only agreement or written instrument with respect 
to the handling of this property between you and the bank? A. The only 
one that comes to my mind. 

Q. Would I understand if this is the only one that reflects the 
relationship between you and the bank insofar as this property is 
concerned? A. That is right. 

Q. Was that drafted back in '48 when you took over the property ? 
A. Yes. 

MR. GOLDBERG: Thank you very kindly, Mr. Smith. 

MR. CASEY: Mr. Smith told me this morning that he would like 
to read this deposition and sign it. 

MR. GOLDBERG: Do I understand you want to read this 
deposition ? 

THE WITNESS: Yes. 


I have read the foregoing pages 1 

to 42, inclusive, which contain a 
correct transcript of the answers 
made by me to the questions therein 
recorded. 
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CERTIFICATE OF NOTARY PUBLIC 
I, Walene E. Shields, the officer before whom the foregoing 


deposition was taken, do hereby certify that the witness whose testimony 
appears in the foregoing deposition was duly sworn by me; that the 
testimony of said witness was taken by me in stenotype and thereafter 
reduced to typewriting under my direction; that said deposition is a 

true record of the testimony given by said witness; that Iam neither 
counsel for, related to, nor employed by any of the parties to the action 
in which this deposition was taken and, further, that I am not a relative 
or employee of any attorney or counsel employed by the parties hereto, 
nor financially or otherwise interested in the outcome of the action. 


Notary Public in and for the 
District of Columbia 


My commission expires January 2, 1963. 


[Filed Feb. 27, 1961] Washington, D.C. 


DEPOSITION OF PATRICK McGETTIGAN Thursday 
TRANSCRIPT OF PROCEEDINGS February 9, 1961 


Deposition of PATRICK McGETTIGAN, a witness, called for 
examination by counsel for the defendants, pursuant to notice, a copy 
of which is attached to the court copy of this deposition, in the offices 
of HOGAN & HARTSON, 800 Colorado Building, Washington, D.C., 
beginning at 4:00 o'clock, p.m., before Thelma K. Salsbury, a Notary 
Public in and for the District of Columbia, when were present on behalf 
of the respective parties: | 

For the Plaintiffs: 

MORRIS ALTMAN, ESQ. 
JOSEPH GELB, ESQ. 
For the Defendants: 


HOGAN & HARTSON 
BY: FRANCIS L. CASEY, JR., ESQ. 
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Thereupon, 
PATRICK McGETTIGAN 
a witness, was called for examination by counsel for the defendants, 
and after having been duly sworn by the Notary Public, was examined 
and testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANTS 
BY MR. CASEY: 
- Howold are you? A. 19. 
. What is your name? A. Patrick McGettigan. 
Where do you live? A. 2215 F Street, Northwest. 
. Repeat that please? A. 2215 F Street, Northwest. 
. How long have you lived there? A. Approximately two years. 
. With whom do you live there? A. With my mother and family. 
Q. Now will you tell us the names of your mother's other children 
and their ages today? A. John, 16; Catherine, 17; and Charles, 14. 
Q. Where are you in school now or are you in school? A. Igo 
to Roosevelt night school. 
Q. What grade are you? A. Senior. 
Q. And you work in the daytime? A. Yes, sir. 
Q. Where do you work? A. Rynex and Saxon Dental Laboratories. 
Q. Did you for a considerable period of your life live in the 


neighborhood of 2413 Pennsylvania Avenue, Northwest? A. Yes. 

Q. At what addresses did you live in that neighborhood? A. Well, 
we lived on K Street. 

Q. Do you recall the address on K Street? A. No, I don't. 

Q. Do you recall what years you lived on K Street? A. That was 
all my early years, from two or three until about eight or nine, Iam 


not sure. 

Q. What hundred block was that on K Street? A. Between 24th 
and 25th Streets. 

Q. And how old were you when you moved from that address ? 
A. Tam not sure. 
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Q. About how old? A. About nine is a rough guess. 

Q. About the third grade? A. I imagine so, yes. | 

Q. Where did you live after that? A. Well, I was in and out of 

a home for boys. I didn't live with the family all the time. 

Q. What home was that? A. St. Joseph's Home. : 

@. And during what years were you there? A. From about 10 
years old to 13 I think. | 

Q. You say off and on, were there periods when you would come 
home during that three or four year period? A. Well, I would come 
home occasionally. | 

Q. Would you spend the summer at home? A. Oh, no, just a 
few days. 

Q. Holidays or something like that? A. Yes. : 

Q. Where was the family living while you were at St. Joseph's ? 
A. Well, they lived on K Street. 

Q. That same address on K Street, the hundred block you gave 
us earlier? A. I think -- no, they lived on Pennsylvania Avenue, 
2407, I think for awhile. 

Q. That was while you were at St. Joseph's? A. Yes, and they 
lived there for a couple or three years I think and moued to 1117 24th 
Street. 

Q. How long did they live there? A. I think they’ lived there for 
about five years. 

Q. Did they move to that address while you were still at 
St. Joseph's? A. Yes. 

Q. And you came home to that address? A. Yes. 

Q. And you were how old when you came home to that address ? 
A. 13 or 14. 

Q. And how long did the family live there? A. Four or five 
years we lived at that house. ; 


Q. And then where did you move? A. Well, to our present 


address. 
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Q. To your present address? A. Yes. 

Q. Now were you ever familiar with a building that is known as 
2413 Pennsylvania Avenue, Northwest? A. Well, yes. 

Q. When did you first become familiar with any part of that 
building? A. Well, I lived all around that building all my life and I 
was quite familiar with it. 

Q. Can you recall just how old you were, or just when it was, or 
what grade you were in when you first became familiar with that 
building ? A. Well, as soon as I could walk and run around with the 

boys. I can't remember back but I lived and played around that 


avenue my entire life. 

Q. Did any part of that building ever have any part in your play 
or club activities, or anything of that sort? A. Years ago I hada 
friend that lived next door and one that lived in it. 

Q. And did you make any part of that building site a part of your 
play? A. Oh, yes, we would play in back of the building. 


Q. How old were you when you first started playing in back of 
the building at 2413 Pennsylvania Avenue, Northwest? A. I must have 
been very small, around six. 

Q. Before you went to St. Joseph's? A. Oh, yes. 

Q. And you played there from time to time after that? A. Well, 
yes. 

Q. In 1956 you would have been about 15 years old, in March of 
1956? A. Yes. 

_ Q. At that time were you still playing in and around the back of 
2413 Pennsylvania Avenue, Northwest, at all? A. No, I didn't. 

Q. How long had it been since you had played around the back of 
that building when you were 15 years old, or how old were you when 
you last played around there? A. Well, it must have been a couple of 
years. 

Q. Three or four years? A. Maybe three years. 
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Q. Did you later learn that there was an allegation that those 


premises had something to do with an accident that was experienced by 
your brother Charles? A. Yes. 
Q. Did you visit those premises at 2413 Pennsylvania Avenue 


after you first heard that there was such an allegation ? A. Well, not 
to inspect, no; I walked past them on the way to the sa a such but 
not to inspect. 

Q. Did you walk past them on the L Street side or the Pennsylvania 
Avenue side? A. L Street. 

Q. Did you pay particular attention to the rear of those premises 
after your brother had his accident? A. Well, I could “ it, yes. I 
played in the place myself. 

Q. Not after your brother's accident? A. Well, no, before. 

Q. You hadn't played in it for three or four years! SERS your 
prother's accident, isn't that so? 

MR. ALTMAN: I believe, Mr. Casey, he said it was maybe two 
years and you said three or four, and then he said three. 

MR. CASEY: I think he said a few years, and I said three or four 
and he said three, I think. 

BY MR. CASEY: 

Q. Had it been three years since you had apeakt there before 
your brother's accident? A. Yes, I guess so. I mean -- = REEEY played. 
I had been in there but not played. 

Q. You had gone into the rear of those premises? A. Oh, yes. 

Q. Between the time you were 12 and the time yous brother had 
his accident? A. Yes. 

Q. What had you gone in there for? A. Ihada friend who lived in 
that building in front and we would walk on through suet back there to go 
in the back. The door was open. 

Q. Did you actually walk through the building ge: 

MR. ALTMAN: Mr. Casey, I think you didn't wos him finish, he 
said the door was open. 
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BY MR. CASEY: 

Q. Have you finished? A. Yes. 

Q. Did you walk through that door to get inside the premises in 
which your friend lived? A. Yes. 

Q. And there was another door, was there? A. Well, I think there 
was one going from L Street and another one to go out of that little one- 
story building. 

Q. That would give you entry into the building proper? A. Yes. 

Q. The front part of the building? A. We would go into a little 
courtyard and then into the back of the main building. 

Q. How long before your brother's accident did you walk through 
this one-story small building in back? A. Well, I guess maybe a year 
or less. Iam not sure. 

Q. Could you safely say you had been in there within a year before 
your brother's accident? A. I could. 

MR. ALTMAN: I believe he said he wasn't sure of it, Mr. Casey. 

MR. CASEY: That is why I asked this question. 

A. (The witness) I think I could say I had been in there in that 
time since I had a friend living there. 

BY MR. CASEY: 
Q. You say you guess you had been in there at least once in the 


year before your brother's accident? A. Yes. 

Q. Do you know how long that was before your brother's accident 
that you had been in there during that year ? A. No, I couldn't say the 

exact time. No. 

Q. Do you have any recollection in particular of the condition of 
that small building in back that time you went through there perhaps in 
the year before your brother's accident? A. It was quite a mess. It 


was all busted up. The windows were all shattered in the place, it was 
all fumey inside and wet, and in shambles -- complete shambles. 

Q. The windows were broken? A. Yes. 

Q. And it was wet inside and there was a bad odor, is that correct ? 
A. Yes, it was just a complete dump. 
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Q. Do you have any other recollection that would help describe the 
place other than the bad odor, the broken windows and the wetness ? 


A. Well, the door was open. There was a door there. 

@. Do you recali anything else about the description of the con- 
dition of the building other than what you have just told us? A. Well, 
nothing else, no. | 

Q. Do you recall seeing any specific object in that small building 
in the back of 2413 Pennsylvania Avenue, when you walked in there the 
one time on that last occasion before your brother's amen 

Q. Well, you always saw -- 

MR. ALTMAN: When was this, Mr. Casey? Was this 56, '57, 
'55, or '58. 

MR. CASEY: Well, the accident happened in 1956, and as I 
understand it the last time he was through there before the accident I 
don't believe it could have been '57 or '58. 

MR. ALTMAN: What year, what date, or what month ? 

MR. CASEY: I am asking this gentleman to tell us if he can 
remember any specific object that he saw in that back building at 
2413, the last time he was through it before his brother's accident. 

THE WITNESS: No, I can't remember specifically. 

BY MR. CASEY: | 

Q. You don't remember any specific object? A. No. 

Q. Now before that last time that you were through there prior 
to your brother's accident when was the last time you had been through 
that small building in the back of 2413 Pennsylvania Avenue? A. I can't 
say exactly when. I don't remember much. I just played around that 
neighborhood and I just remember that part. 

Q. The play that went on around that building wasnt such that 
boys 13 or 14 years old, or 15 yeard old -- A. Oh, younger than that. 

Q. Most of them were younger? A. Well, I can't say most of 
them were younger. They weren't all 14 and 15, no. 
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Q. Now do you recall the day of your brother's accident? A. Yes. 

Q. Do you recall the day before the accident? A. Yes. 

Q. Was the accident on Sunday? A. Yes. 

Q. Do you recall taking anything away from either of your brothers 
on the day before the accident? A. Yes, I took something from my 
brother John. 

Q. Your brother who? A. John. 

Q. And John is about three years younger than you are, is that 
right? A. Yes. 

Q. He would have been about 12 at that time ? A. About, yes. 

Q. About in the 6th grade in school? A. I imagine so. 

Q. Is John a pretty good student? A. No. 

Q. He, of course, could read by the time he was in the sixth 
grade? A. Oh, sure. 

Q. And at that time you were in what grade? A. I was about -- 

Q. About a freshman in high school? A. About a freshman in 
high school. 

Q. And what was it that you took away from John? A. Oh, well 
a round cylindrical object. 

Q. How long was this cylindrical object? A. Well, I don't know 
exactly how long it was. 

Q. Can you estimate it for us and give us some idea about how 
long it was? A. Somewhat over a foot, a foot and a half, Iam not sure. 

Q. 18 inches to two feet, would that be sure to say? A. I guess so. 

Q. What color was it? A. Well, from what I can remember it was 
kind of a faded brown, light brown color. 

Q. Perhaps khaki? A. Perhaps. 

Q. Where was John when you took this away from him? A. In the 
front room. 

Q. Inside your house in the front room? A. Yes. 

Q. What was he doing with this cylindrical object when you took 

it away from him? A. Well, he was playing around with it while 
I was in there watching T-V, and he often annoyed me with things so I 
just took it from him. 


179 


Q. It was made of cardboard or paper, was it? A. Well, it was -- 
yes, it seemed to be made of cardboard. 

Q. And how was he playing with it while you watched T-V? 
A. Ican't remember exactly how. 

Q. Was he playing with anything other than this object this 
cylindrical object? A. Idon't think so. 

Q. What did you do with that object when you took it away from 
John? A. I went out to the kitchen and gave it to my mother. 

Q. And you took it away from him for what reason? A. Because 
he was annoying me as he often did. 

Q. Now was it your custom at that time if one of your brothers, 
if John who was then about 12 years old was bothering you with a card- 
board cylinder to take it away from him and give it to his mother ? 
A. Yes, I still do. | 

Q. Why did you give it to his mother, that piece of Seerdecerd 
cylinder? A. She was the head of the house and when I took something 

from one of them I would give it to her. 

Q. Was there any writing on this cardboard cylinder? A. Ido 
not think so. I didn't have it that long. I don't remember exactly. 

Q. Did you determine what it was? A. No. 

Q. You weren't interested enough to find out what it was ? 
A. No. | 
Q. Were the ends open or closed? A. Ido not think so. 

Q. You think the ends were open? A. No, I think they were closed. 

Q. Were both ends the same or did one end have something on it 
that the other end didn't have? A. I don't remember. | 

Q. How heavy was it? A. Idon't remember. 

Q. Did you have the impression that this was a hollow cardboard 
cylinder that appeared to be weighted by the contents within the cylinder ? 


A. It seemed to have contents. 


Q. You were not inquisitive enough at 15 years old to find out 
what might be inside ? 
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MR. ALTMAN: I think he answered the question, Mr. Casey. 

MR. CASEY: Well, if he answers it now I am sure we will have 
an answer. 

THE WITNESS: Well, no I wasn't. 

BY MR. CASEY: 

Q. Did anything come out of that cylinder; did anything spill from 
it while you were watching T-V or after you took it away from your 
brother John? A. No. 

. And you gave it to your mother in the kitchen? A. Yes. 
What was she doing at that time? A. I believe she was cooking. 


This was before dinner? A. Yes. 
. About what time of day was it? A. Oh, around twilight. 
. Your mother was working at night in those days, was she? 


A. Well, it was around, I would say, 5:00 o'clock or 4:30 in the evening. 

Q. At what time did your mother leave for work in March of 1956? 
A. She worked a half a block away and she left usually right before it 
was time to get there at 5:10, about 5:10. 

Q. Did you tell your mother why you were giving her the clylinder ? 
A. No. 

Q. Did you tell her where you had gotten it? A. No. 

Q. Did you tell her from whom you had taken it? A. No. 

Q. Did you tell her what you thought it was? A. No. 

Q. Did you tell her why you wanted her to have it rather than 
John? A. No. 

Q. Do you know what your mother did with it? A. No. 

Q. You don't know whether she threw it out or put it in a place 
for safe-keeping? A. No. 

Q. Did you tell your mother that this might be something dangerous ? 
A. No. 

Q. Did she say anything to you as to whether or not it might be 
dangerous or not? A. I don't recall. 
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Q. Did you say anything to your mother to indicate that this was 
something of value perhaps or something that should be discarded ? 

A. No. | 

Q. Did she ask you what it was? A. No. 

Q. Did she say anything with respect as to whether or not it was 
valuable or something that could be thrown away? A. No. 

@. And you don't know what she did with it? A. No. 

Q. Have you ever asked? A. Yes, I have asked. 

Q. And you haven't found out? A. Well, some person will tell 
me that she threw it out. I do not know for sure where she threw it -- 
I just kne : 

Q. Were you told where she threw it? A. No, I just was told that 
she threw it out. 

Q. Did you later learn that this object allegedly had something to 
do with the injury sustained by your brother Charles? A. Yes. 

Q. And you never found out where your mother put it? A. No. 

Q. Did you ever learn where Charles got it before his injury ? 

A. Well, I heard that he had taken it from where my mother had put it. 

Q. But you never learned where it was that he got it specifically ? 
A. Lhave not been told precisely where, no. : 

Q. Now I take it that in the first week of March of 1956 it was 
still necessary to heat your house? A. Well, yes. 


Q. And you had a heating stove in the kitchen, was it for heating 


purposes? A. Yes. 

Q. That was a coal stove? A. Yes, it was. 

Q. Did it have a pilot light? A. No. 

Q. Were you permitted to light that stove and to tend the fire in 
March of 1956? A. Yes. 

Q. And you had been for some years? A. Yes, I had. 

@. Was John also allowed to tend that fire and ieee it? A. No, 
he wasn't. 

Q. And John was at that time about 12 years old? A. About that. 
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Q. And when was it you were first permitted to light the fire in 
the heating stove or to tend that fire? A. Idon't remember when. 

Q. Did you light that stove with matches? A. Well, the stove was 
usually continually lit. I mean the coals were hot and we just put more 
coal on. 

Q. The fire would be started initially with matches? A. Paper 
I think we started it with. 

Q. Wouldn't you light the paper with matches? A. We would put 
the paper underneath the coals and then we would put wood in maybe 
until we got enough flame. 

Q. But if you had no fire, of course you would have to light it with 
matches? A. Well, yes, matches. 

Q. Now did you have another stove for cooking in the kitchen at 
that time? A. Yes, we did. 

Q. And was that a stove that you light the burners on with a pilot 
light or with matches? A. A pilot light. 


Q. Did your mother customarily have matches in the kitchen? 
A. Well, she did, yes. 

Q. Where did she keep them? Was there some specific shelf or 
place where she kept them? A. We had a spot in a cupboard that I could 


reach to get them. 

Q. And they were kept there? A. Yes. 

Q. And what kind of matches were they, wooden matches or book 
matches, paper matches? A. Book matches. 

Q. And now as early as March 1956 you knew that your brother 
John had had disciplinary problems with respect to playing with matches 
didn’t you ? 

MR. ALTMAN: Mr. Casey, I don't mind you asking questions as 
such but I don't think I would lead this witness -- he is just a witness, 
he is not a defendant or a plaintiff in this action. 

MR. CASEY: He is not a party but he is an adverse witness. 

MR. ALTMAN: That is right. 
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MR, CASEY: Your objection is to the form of the question, 
Mr. Altman, and I think you have made it. 

MR. ALTMAN: Iam objecting to the form of your estion’ 

MR. CASEY: I think you are on the record to that effect then, sir. 

MR. ALTMAN: All right. ! 

BY MR. CASEY: 

Q. John had been disciplined several times for playing with 
matches? A. No. 

Q. Before March of 1956, isn't that true? A. No, he hadn't. 

Q. You had never known John to be disciplined because he played 
with matches, or corrected by your mother or perhaps punished by your 
mother for playing with matches before that date? A. No. 

Q. Had you ever known John to play with matches before that day ? 
A. No, not playing with matches. No. : 

Q. Wasn't it because John played with matches that the matches 
were kept in a place that you could reach? 

MR. ALTMAN: I object once again, Mr. Casey, to the form of 
your question. 

BY MR. CASEY: ; 

Q. Go ahead. A. Will you repeat your question. | 

Q. Had you known of John to play with matches before March of 
1956? A. No. 

Q. Wasn't it because John played with matches that the matches 
were kept on the shelf that you could reach? A. No. 

Q. Now had you ever known Charles to play with matches before 

that day? A. Not play with matches, no. 

Q. Had you ever known Charles to use matches before March 
of 1956? A. I don't think we allowed Charlie to even use them. 

Q. Whether or not he was allowed to use them, had you ever 


known him to play with matches, light fires, or play with matches 
before March of 1956? A. I hadn't known him to, no. 

Q. Was Charles allowed to play with matches or a fires 
before March of 1956? A. No, he wasn't. 
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Q. Did your mother say anything to you when you gave her the 
cardboard cylinder? A. I don't remember. 
Q. You don’t remember any writing on that at all? A. No. 
Q. Now up to the time you gave your mother that cylinder had 
you to your knowledge ever seen a fuseeoraflare? A. I don't remember. 
Q. Or afusee? A. I don't remember. 
Q. Had you ever had a flare or a fuseein your hand prior to the 
day that you took this cylinder away from John? A. I am pretty sure 
I hadn't. 
Q. I take it then the time you have spent in and around the premises 
of 2413 Pennsylvania Avenue you had never seen or touched a flare? 
A. No, I hadn't. 
Q. You had never known flares to be around there? A. No. 
Q@. Had you ever known flares to be obtained by boys in the 
vicinity of the railroad cars down by the river, now under the Freeway ? 
A. Thadn't known of it, no. 


Q. Did you know or do you recall that there was a building project, 


an extension project going on at Columbia Hospital at the time of 
Charles' accident? A. The extensionon Columbia Hospital? 

Q. Yes. A. Yes, I was aware of it. 

Q. Did you know whether or not flares were used on that project? 
A. Idon't know whether they were or not. 

Q. Had you ever known or heard prior to March of 1956 of either 
of your brothers obtaining a flare, touching a flare, playing with a flare 
or a fusee? A. Positively not. 

Q. Had you ever heard of flares or fusees being used or being 
present on the premises, 2413 Pennsylvania Avenue, before that time ? 

A. Thadn't heard of it, no. 

Q. Have you learned since Charles’ accident that he or John had 
ever touched, played with, obtained, seen a flare before Charles' 
accident? A. No, I hadn't. 


185 


Q. Have you learned since Charles" accident that flares had been 
present or used on: the premises, 2413 Pennsylvania Avenue prior to 
Charles' accident ? A. No. 

Q. Did John tell you where he obtained this cardboard paper 
cylinder you took away from him? A. Well, he pointed out the building 
after the accident. 

Q. After the accident? A. Yes. 

Q. When you took it away from him and up to that time he had 
never told you where he had gotten it? A. Well, he might have. I don't 
know whether he said that or not, no. 

Q. Did John resist when you undertook to take this cylinder away 
from him? A. No, he didn't. 

@. There was no fight about him? A. Heck, no. 

Q. Am I to understand then that your 12 or 13 year old brother 

permitted you some two or three years his senior to take some- 
thing away from him with which he was playing without protesting or even 
fighting for it? : 

MR. ALTMAN: Mr. Casey, I believe he answered the question 
before and there is no need to labor the point. He said ''No" and now 
you are asking him the same question. I think "No" is a definite answer. 

MR. CASEY: Well, I want to be very clear about that. 

BY MR. CASEY: 

Q. As Lunderstand it, sir, correct me if Iam in error, your 
brother John didn't protest, didn't fight with you, didn't resist when 
you were taking that cylinder away from him, is that right? A. Well, 
no. 

Q. He just let you take it away from him without any argument, 
without any resistance is that correct? A. There might have been a 


slight argument but no fight, or not even an argument. He might have 
protested a little but that is it. 
Q. Do you have any recollection of him protesting and saying that 


he wanted to keep it and telling you not to take it from him, or please 
to let him have it? A. I don't have any recollection of it. 
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. Did you tell him why you were taking it away from him ? 
. No, I didn't. 
. Did he tell you what it was? A. No. 
I take it that since Charles' accident you and John have 
discussed this cylinder that turned out to be a flare? A. Not very much. 

Q. You haven't? A. No. 

Q. Have you heard John discussing it with anyone else including 
your mother? A. I don't recall. 

Q. Have you ever heard John say when he first knew that this was 
aflare? A. No. 

Q. Have you ever heard John say why he wanted this cardboard 
cylinder of a light brown color? A. No. 

Q. Have you ever heard your mother say that she threw it away ? 
A. She told me after the accident. 

Q. Did she tell you why she threw it away? A. No. 

Q. Did your mother ever tell you what she thought it was at the 
time she threw it away? A. No. 

Q. Prior to Charles’ accident had you ever known your mother 
to throw away anything with which you boys were playing that was not 
either dangerous or messy, that is capable of damaging or dirting 
something in the house? A. Well, I guess all mothers would throw out 
something that was messy or that she thought was dangerous. 

Q. Certainly they would, Patrick, but what I want to know is did 
you ever know your mother before that date to throw away anything that 
you boys played with, that you boys might enjoy, that you boys had brought 
home, for any reason other than it might be dangerous to you or it might 
be something that would make the house dirty or damage something in 
the house? A. No. 

Q. You have never known her to throw away anything that you boys 


had that wouldn't hurt you in your opinion or wouldn't make a mess? 
A. No. 

Q. Did she ever tell you why she threw this particular thing 
away? A. No, she didn't. 
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Q. Now while you were watching T-V that Saturday afternoon and 


John was bothering you while he played with this cylinder, did you ever 
ask him to play with it elsewhere before you took it = from him ? 
A. Idon't remember, I might have. | 

Q. You don't have any recollection of asking him to go out into 
another room or outside to play with it? A. Well, usually I tell him 
to go away whatever he does. 

Q. Do you know what you did on that occasion ? A. I don't 
remember. 

Q. Isn't it true that you took this cylinder away me him because 
you knew it was dangerous rather than asking him to go someplace else 
and to play with this cardboard cylinder ? | 

MR. ALTMAN: I object to the form of the suestion It is a very 
leading question, Mr. Casey. 

MR. CASEY: Your objection is noted, sir. 

THE WITNESS: Will you repeat the question please? ? 

BY MR, CASEY: 

Q. Isn't it a fact that you took this cylinder that nea out to be 
a flare away from John that afternoon rather than telling him to go play 
with it someplace else because you knew that it was cangecoae that is 
that it was a flare? 

MR. ALTMAN: I object. I don't believe it is a proper question. 
Don't answer that, Patrick. 

MR. CASEY: Do you represent Patrick ? 

MR. GELB: Yes. 

MR. ALTMAN: All right, answer it. 

THE WITNESS: Because I thought it was a flare 2 I had no idea 
what that was. 

BY MR. CASEY: 

Q. Didn't you know it was something dangerous and isn't that the 
reason you took it away from him ? A. No. Positively not. 

Q. Did you look for any writing on it? A. Justa cursory glance. 
I didn't see any. I didn't look for any. 
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Q. Did you roll it around to see if there was writing on the other 
side? A. No. 

Q. It was round? A. It was cylindrical. 

Q. About like the cardboard spool that a roll of paper towels 
comes on? A. Well, it is just about like a pipe you would say. 

Q. But cardboard? A. It appeared like cardboard, yes. 

Q. Now, sir, did you ever see that cylinder between the time you 
placed it in your mother's hand and the time that you first learned that 
Charles had been injured? A. I never saw it again. 

Q. Have you at anytime in your life ever seen anything that looked 
like this cylinder that you took from John and gave to your mother ? 

A. Well, no. I can't remember anything specifically, no. 

Q. When you say specifically, do you have any recollection or any 
impression in your mind that you had ever seen such a thing before? 
A. No, Iam pretty sure I hadn't. 

Q. So that when you saw this at age 15 it was something you had 
never seen before? A. Correct. 

Q. And you didn't thoroughly look to see if there was any writing 
that would tell you what this peculiar thing was? A. No, I didn't. 

Q. Yet it felt like there was something inside it? A. Well, it 
didn't feel light, it had some weight to it. 

Q. And you made no effort at all to find out what was inside, is 
that right? A. No. 

MR. ALTMAN: Mr. Casey, I am objecting again. You are 
repeating yourself. You have asked these questions before, as you well 
know, and I don't think you should labor the point. 

MR. CASEY: Thank you. 

BY MR. CASEY: 

Q. Did you have any idea at that time what was in there? A. No. 

Q. If your mother had asked you what this was, what would you 
have said? 

MR. ALTMAN: I object to that conjectural type of question, 

what he might say. 
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BY MR. CASEY: 

Q. If your mother had asked you what this was, would you have 
given her any answer? A. I would have said I didn't know. 

Q. Now at what time on the afternoon of Sunday, March the 6th, 
do you understand Charles was hurt? A. Oh, I believe it must have 
happened around 2:30. I was at the movies. | 

Q. When did you leave for the movies? A. I believe around a 


quarter of one. 
Q. Now you had had breakfast at home that morning, had you? 
A. Yes. 
Q. Did you help out around the kitchen? A. Yes. : 
Q. Did you boys help your mother by throwing away the garbage 


after a meal? A. Well, I guess we did. 

Q. You usually did, didn't you? A. Yes. 

Q. Where did you boys place for your mother the garbage that 
you would have after a meal when you cleaned up? A. We had a con- 
tainer in the kitchen. | 

Q. A container in the kitchen? A. Yes. 

Q. What kind of a container was that? A. Oh, just a trash can. 
The trash would go in the trash can and the garbage in the garbage can. 

Q. Was it metal? A. The garbage can was metal, 

Q. And there was a trash can too? A. Yes. 

Q. Of what was that made? A. Well, not that shape (indicating) 
but just a regular trash can that you have around the house. 

Q. A wastepaper basket? A. Yes. | 

Q. Now did you have garbage pails at the back of 3 your back yard 
in those days? A. We had large cans, yes, sir. 

Q. And you poured the contents of the garbage pail and the 
wastepaper baskets into it, is that right? A. Yes. 

Q. Now didn't your mother have in February and March of 1956 
the custom of having a paper bag right outside the back door ? A. Yes. 
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Q. And isn't that the place where she put trash from inside the 
house until the time came to bring it down to the large garbage pails 

in the back yard? A. Well, not maybe always trash, sometimes 
we would use that bag for trash or whatever we would need itfor. My 
brother and I we would use it to put our baseball gloves in or just to 
keep them from getting damp on the porch or whatever it was. 

Q. You would put them in the same bag? A. Well, not with the 
trash, not if there was trash in it. 

Q. But there was a paper bag in which garbage was placed? 
A. We frequently left paper bags out there, yes. 

Q. Has John ever told you or you learned from any source who 
was with John when he obtained this flare? A. I don't know who. 

Q. Were you ever a member of a gang in the neighborhood ? 
A. Absolutely not. 

Q. Did you ever hear of any gangs that played with flares in that 
neighborhood? A. No. 


Q. Did you know the leader of any gang in the neighborhood ? 
A. No. 

Q. Did you ever hear any talk around the neighborhood concerning 
places where flares were available? A. No. 

Q. Including the places I mentioned before down by the B and O 
Railroad tracks, or on construction projects such as Columbia Hospital, 


or the telephone company trucks? A. I wasn't even aware that they 
existed at that time. 

Q. Did you ever know a young man by the name of Lester O'Neil, 
Jr.? A. Positively not. 

Q. By person or by reputation? A. No. 

Q. Has anyone ever told you whether or not there was writing 
on the outside of this brown cylinder that you took from John? A. No, 
they haven't. 

Q. No one has ever told you they had read anything on that, is 
that correct? A. No. 
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Q. Did you ever see that after Charles was hurt? A. What the 
flare? | 

Q. Yes, or what was left of it? A. Well, no. 

Q. Has anyone ever described the condition of that flare as it was 
after Charles’ accident? A. They haven't described it to me, no. 

Q. Where were you seated watching the television before you took 

this flare away from John? A. I don't recall. : 

Q. Was the television set in your living room? A. Yes. 

Q. You don't remember whether you were sitting in one of the 
chairs in the living room, or on the floor, or on a stool on the floor ? 

A. Well, in a chair. | 

Q. Do you remember which one? A. No. 

Q. Where was John when he was playing with this flare as you 
watched television? A. I don't remember where he was. He was just 
standing there I think. : 

Q. Just standing there? A. Yes. 

Q. Was he in front of you or behind you? A. I don’ t remember. 

Q. Was he hitting you with the flare? A. Idon't think so. 

Q. How was it that he was bothering you if you don't remember 


whether he was in front of you or behind you? A. He or probably 


making a noise. 

Q. Not "probably" what he was doing; what was it that he was doing 
that bothered you? A. Idon't remember what he was doing that bothered 

me. 

Q. I think I asked you before if he was playing with anything other 
than this flare? A. He wasn't. 

Q. Did you see him playing with the flare : ? A. I: don't remember. 

Q. Do you know what he was doing with it ¢ ? A. Idon't remember. 

Q. Do you remember whether he was examining it? A. I don't 
think he was. 

Q. Did you see any effort on his part to open any part of that 
flare? A. No. 
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Q. Did you see him looking at it as if he might be reading it? 
A. Idon't remember. 

Q. He wasn't hitting you with it; did he hit anything else with it 
so far as you know? A. I don't remember. 

Q. But your reason for taking it away from him was because he 
was bothering you? A. Yes. 

Q. Was he getting that flare between your eyes and the television 
picture? A. I don't remember. 

Q. Was he rolling the flare? A. I don't remember. 

Q. Now, sir, I take it that over the years since Charles was hurt 
you have had conversations with his attorneys ? A. L[haven't. Well, 
they may have visited the house once or twice but that is the entire 


amount. 
Q. You know Mr. Gelb here, do you? A. Yes, Mr. Gelb. 
Q. When did you first meet Mr. Gelb? A. I don't remember 


exactly. 

Q@. When did you last see him before you entered this room today ? 
A. Isaw him earlier this week, I think. 

Q. Earlier this week? A. Yes. 

Q. Did you come to this office with Mr. Gelb today? A. To this 
office ? 

Q. Yes. A. Yes. 

Q. Did you come from his office? A. Icame from Mr. Altman's 
office. 

Q. Was Mr. Gelb at Mr. Altman's office when you were there? 
A. Yes, he was. . 

Q. Did you discuss your testimony? A. Not my testimony, no. 

Q. When did you arrive at Mr. Altman's office today? A. About 
3:00 o'clock. 

Q. About 3:00 o'clock? A. Yes. 

Q. And you discussed what with Mr. Altman and Mr. Gelb while 
you were there? 
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MR. ALTMAN: I object to this line of questioning, and I want to 
go on the record if I might at this point that at the courtroom session 
at which Mr. Casey and Mr. Connolly attended and I was there 
representing the plaintiffs in this particular action, Mr. Connolly and 
Mr. Casey both indicated that if I were to assure them that Mr. 
McGettigan were here for this deposition they would continue the 
deposition until this date. I assured them that I would make it my 


particular obligation to bring him here. Under the circumstances 
Mr. McGettigan is here, and I had asked him to come to the office to 
escort him to this office. He had told our office that he was subpoenaed 
by Hogan & Hartson, by your office, Mr. Casey. | 

MR. CASEY: Mr. Altman, do you have an objection to make ? 


There is no question pending to you. 

MR. ALTMAN: I am just objecting to the line of questioning. 

MR. CASEY: On what grounds, sir? | 

MR. ALTMAN: On the ground of clarification, perhaps to let 

the record state exactly why Mr. McGettigan is here. You are 
indicating or you are trying to suggest to Mr. McGettigan by leading 
question that something is at fault. 

MR. CASEY: Your objection is on the ground of clarification, is 
that correct ? 

MR. ALTMAN: Right. 

MR. CASEY: All right, thank you. 

BY MR. CASEY: 

Q. All right, so what time did you arrive there ? A. 3:00 o'clock. 

Q. And you talked to Mr. Altman in his office? A. Yes. 

Q. And to Mr. Gelb? A. Yes. : 

Q. And to anyone else? A. No. 

Q. And you discussed this case, of course ? A. Not entirely 
this case. 

Q. No doubt you mentioned the snow and other things that we are 
all talking about, but you did discuss this case in some detail, didn't you? 
A. Well, we discussed it partially, yes. 
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Q. Was it made known to you the importance of whether or not you 
knew that this was a flare when you took it away from John and gave it 
to your mother? A. Well, I was aware of the importance of this case. 

Q. Was that made known to you whether or not you knew that this 
was a flare was important, during this conversation this afternoon ? 

A. Idon't know what you mean. 

Q. Did Mr. Altman, or Mr. Gelb, or anyone else in Mr. Altman's 
office tell you that it would be important today what you had to say 
concerning your knowledge, or lack of knowledge that this was a flare 
that you took from John and gave to your mother? A. I believe they 
mentioned it. 

Q. Yes, sir.. Did you discuss with them whether or not you had 
read any writing that may have been on this flare when you took it from 
John and gave it to your mother? A. No, I don't think so. 

Q. Now this conversation took place within the last two hours, 
didn't it? A. Yes. 

Q. You search your recollection for us please and tell us whether 
or not it was discussed in Mr. Altman's office ? 

MR. ALTMAN: I am just objecting, Mr. Casey, to the whole line 
of questioning. 

MR. CASEY: I understand. 

BY MR. CASEY: 

Q. The subject of whether you had read any writing on this flare? 

A. No. 

Q. When you took it from John and gave it to your mother? A. No. 

Q. Did the subject of your reading anything on that flare, or if 


you noticed any writing on it ever come up? A. No. 

Q. Have you ever discussed that subject with either Mr. Altman, 
Mr. Goldberg, Mr. Gelb prior to this afternoon? A. Well, when 
Mr. Gelb was first starting on this case to learn the facts about it, he 
asked me about it naturally and I told him the testimony -- well, not 
the testimony, the information to that effect. 
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Q. Was it made known to you at that time that it would be 
important for you to have seen some writing on that cylinder ? A. No. 
MR, ALTMAN: I object to that question, Mr. Casey. The 

implication is rather uncalled for, if I may state it very mildly. 
MR. CASEY: I didn't intend to imply anything, sir. 
MR. ALTMAN: Well, you certainly are and I se it as an 
attorney in this case. 
MR. CASEY: If you have an objection make the ground for that 
known so I can rephrase the question. 
MR. ALTMAN: Let me object to the line of questioning, and not 
lead him into certain answers you prefer. 
MR. CASEY: All right. 
BY MR. CASEY: 
Q. Were you at that time advised that it would be: important in 
this case whether or not -- 
MR. ALTMAN: He said, no. 
BY MR. CASEY: 
Q. Whether or not you had seen any writing on that flare? A. No. 
Q. Has any attorney ever told you that it would be important ? 
That is, whether or not there was writing on this flare telling you what 


it was, what was inside, the nature of the contents, and its potential to 


hurt someone? A. No. 

Q. Did you think it strange that you would have a: cylinder of this 
sort, something that you had never seen before in your life, that appeared 
to have contents in it, there was weight to it, without any label on the 
outside, any name, any description of what this was, what kind of a thing 
it was ? : 

MR. ALTMAN: I object to the question as being 4 in the realm of 
conjecture again, "Did you think it strange" ? 

MR. CASEY: The state of suggestion. 

THE WITNESS: That was old -- I don't know how old it was, but 
it was dirty, corroded and an old thing that I wouldn't think there was 


any writing -- it was obliterated. 
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BY MR, CASEY: 

Q. Did you think it was strange that there was no writing on this? 
A. Ididn't think it was strange, no. 

Q. Has anyone ever shown a flare to you? A. No. 

Q. Since the accident? A. No, they haven't. 

MR. CASEY: Nothing further. 

MR. ALTMAN: No questions. 

MR. CASEY: Does he waive signature ? 

MR. ALTMAN: We are not representing him so we can't waive. 

MR. CASEY: You can't waive for him? 

MR. ALTMAN: I think you should make it known to him about 
waiving signature. 

MR. CASEY: Patrick, you may read this deposition in the office 
of the reporter before it is filed with the court, that is read it and if 
you approve it, sign it or you can make a list of the changes that you 
think are in order ‘as a result of some typographical error; or you can 
save yourself the trouble of going to the reporter's office by waiving 
signature and as a result of your waiving the right to read it and sign 
it, it will be filed without your signature. 

THE WITNESS: I will waive it then. 

MR. ALTMAN: I might say this, Mr. Casey, for the record I 
believe -- How old are you, Patrick? 

THE WITNESS: Iam 19. 

MR. ALTMAN: He is 19 years old but perhaps we had better get 
his mother's permission as to whether or not he should waive signature. 

MR. CASEY: I don't think that is necessary. 

MR. ALTMAN: I think he is a minor. 

MR. CASEY: He is a senior in high school. 

MR. ALTMAN: Well, nevertheless I think we should get his 
mother's permission. 
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MR. CASEY: We will not waive signature on this deposition. 

MR. ALTMAN: All right. . 

I have read the foregoing pages, Numbers 1 through 45, inclusive, 
which contain a true and correct record of the answers made by me to 
the questions therein recorded. : 


: (Name) 


(Date) 


CERTIFICATE OF NOTARY 

I, Thelma K. Salsbury, a Notary Public in and for the District of 
Columbia, do hereby certify that the witness whose testimony appears 
in the foregoing deposition, was duly sworn by me; that the testimony 
of said witness was taken stenographically by me, and thereafter reduced 
to typewriting by me; that I am neither counsel for, nor related to nor 
employed by any of the parties of the action in which this deposition was 
taken and further that I am not a relative or an employee of any attorney 
or counsel employed by the parties hereto, nor financially nor other- 
wise interested in the outcome of the action. | 


Thelma K. Salsbury 
Notary Public in and for the 
District of Columbia 


My Commission Expires 
November 30, 1965. 


[ Filed May 5, 1961] 
PRETRIAL PROCEEDINGS 
Tort for personal injuries, loss of services, medical expenses, etc. 

The P's statement of the case of the injuries, both temporary and 
permanent claimed on behalf of the minor P, damages and special 
damages, past, present and future, are set out in the statement which 
is attached hereto, made a part hereof and incorporated herein marked 
by reference "A". 

P's specific’ contentions regarding claims of negligence by Ds 
are contained in the statement which is attached hereto, made a part 
hereof and incorporated herein by reference marked "'B". 

DEFENDANTS contentions and defenses are set out in the 
statement which is attached hereto, made a part hereof and incorporated 
herein by reference marked "C". 

STIPULATIONS 

The following may be admitted in evidence without formal proof 
subject to all proper legal objections: hospital records; x-ray plates; 
all hospital, nursing and x-ray bills, initialled by counsel for D; HEW 
Mortality Tables; records of Skin Bank, Naval Tissue Bank and Naval 
Research Institute relating to skin tissue, etc., furnished to minor 
plaintiff; DC Regulations, governing (1) Buildings and Grounds 
(2) Building Regulations (3) Health Regulations bearing on use and 
occupancy of dwellings and structures (5) Fire Regulations governing 
use and occupancy of dwellings & structures (6) Regulations of Police 
& Fire Dept. relating to keeping of explosives, flares and dangerous 
materials, provided however, counsel for the P, on or before June 1, 
1961, furnishes to counsel for D a written statement indicating the 
specific regs by title and section number and date, upon which he 
intends to rely at the trial, a copy being furnished to the Clerk of the 
Court, on or before above date. 

P requests the following stipulations of D: 

Records of Police Dept. dated March 4, 1956, with respect to 
incident, subject of this suit; records of Fire Dept. of March 4, 1956 
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with respect to incident, subject of this suit, occurring at 1117 - 24th 
St, N.W.; records of Police Dept. & Fire Dept. with regard to premises 
2413 Pennsylvania Ave., N.W.; records of Health Dept. and Housing 
Division with respect to 2413 Pennsylvania Ave., N.W.; photographs of 
minor plaintiff (see photographs in file); photographs of structure in 
the rear of 2413 Penna. Ave., N.W., one-story brick building (see 
photographs in file); photographs from newspapers of minor plaintiffs 
(see photographs in file ); powder extracted from flare (in small 
envelope in file’); remnants in flare, now in custody of property clerk, 
Metropolitan Police Dept.; medical photos at hospitals. D refuses. 

The parties shall exchange in writing on or before June 1, 1961, 
of the names and addresses of witnesses to the accident, to the 
circumstances surrounding same, and with reference to the nature and 
extent of injuries and damage, and supply a copy thereof to the Clerk 
of the Court. 

The parties agree to the mutual exchange of all medical reports 
of examining or treating physicians, now in hand, on or before June 1, 
1961, and a similar exchange of all such reports within 48 hours of the 
alert of this case for trial. : 

Counsel for P agrees to make the P available for the purpose of 
a physical examination by physician of D's choice before, but not to 
interfere with, trial. | 

Counsel for the P agrees that the female P will execute a written 
authorization to be supplied by counsel for D, on or before June 1, 1961 
to enable the Ds to examine all hospital records concerning the infant 
plaintiff. 

D requests the following stipulations: 

That within 15 days the Ps state in writing the name and address 
of each and every witness known to them or their attorneys who (a) has 
any knowledge concerning the manner in which the flare or device 


happened to be located on Ds' property; (b) has any knowledge concerning 
concerning the length of time the flare or device 
was on the D's property; (c) has any kn owledge concerning 


—————$<$<<—$—$———————— 
initialled by Examiner. File referred to is Plaintiff's. 
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the actual happening of the accident.; that any such witness disclosed by 
the response to the foregoing question whose identity is not already 
known to the Ds be the subject of an oral deposition so long as such 
deposition does not delay trial. Plaintiff refuses. 

In view of the complicated nature of this action, the P will file 
a brief pursuant to Pretrial Instructions to Counsel Sec. II-F on or 
before Aug. 1, 1961, furnishing a copy to opposing counsel and D will 
file a similar brief on or before August 31, 1961, furnishing P a copy. 
P may file a reply brief thereafter within two weeks if he so desires. 

Harry W. Goldberg, Esq. will try this case for the P; Paul R. 
Connolly, Esq. will try this case for the Ds. 

Plaintiff is unable, at this time, to definitely -neamre-the person 


[State] who brought the flare in question onto the subject premises. 
It is agreed that this Pre-Trial Order may informally be amended 
by both plaintiff and defendants in light of any later information 
regarding the-identity of-the-persen who brought the flare in question 


onto the subject premises. [Initialed B.S.M., PRC, H.G. BSM] 
[ Matthews, Judge 5/25/61] 

The Examiner has requested counsel for Ds to appear at trial 
with the maximum amount of authority to settle this case which will 
be allowed him by his principal. 


/s/ Harry W. Goldberg 
Attorney for Plaintiff 


[/s/ Paul R. Connolly 
Attorney for Defendants] 


[5/5/61] [/s/ John Finn 
Pretrial Examiner] 


AN 
STATEMENT OF THE CASE: 

This is a claim for personal injuries brought by the mother, 
Gertrude McGettigan, on behalf of the minor child. It is also a claim 
for medical expenses, and losses, present, past and future, and other 
expenses, as well as loss of services sustained by the mother plaintiff 
as a result of the injuries to her minor son, Charles McGettigan. 

On March 4, 1956, the minor plaintiff, age nine, white, male, 
sustained severe burns and permanent injuries while playing with an 
object later determined to be a flare, at his home at 1117 24th Street, 
N.W. This object had been found on the previous day by his brother, 
John McGettigan, aged eleven, while playing in an open, trash-filled 
vacant and abandoned one-story brick and glass brick structure located 
at 2413 Pennsylvania Ave., N.W. on the rear portion of said premises, 
said one story structure fronting on L Street, N.W. (The rear of all 
buildings on the north side of Pennsylvania Ave., N.W., in the 2400 block 
extend to and front on L Street, N.W.) 

The object later determined to be a flare, had been present in the 
aforesaid one story structure for a long period of time burrowed among 
the trash and dirt. It appeared as a pipe, cylindrical, and about the 
size of a calendar tube. The building in which it was found and from 
which it was removed for a long period of time had openly and notoriously 
been frequented by children, occupied as a hang-out by them, and also 
was regularly frequented and used by bums, hoboes, and non-descript 
persons, day and night. The said building had no door closing if off 
from L Street, the interior was visible from the street, was full of trash 
and rubbish, beer cans and bottles, whiskey bottles, old mattresses and 
the like. It was neither supervised, inspected, cleaned, closed, or 
maintained for long periods of time prior to the date on which John 
McGettigan found the cylindrical object and removed same to his 
home. The minor plaintiff was shown the object by John when it was 
brought home and the following day in the afternoon, after church, 


noting it on the side porch of his house, he played with it, broke it open, 
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removed some light powdery substance from it and ignited it. The 
substance exploded with a loud noise causing the entire area as well 
as the minor plaintiff to burst into flames. ; 
Fire engines and police and ambulance were summoned. The 
minor plaintiff was critically and permanently injured by the burns 
thus sustained. The dangerous nature of the object found by John 
McGettigan in the outbuilding at 2413 Pennsylvania Ave., N.W., was 


unknown to ali parties handling same, prior to the time minor plaintiff 


sustained his injuries. 

The premises on which the one-story brick structure was located 
was owned, in fee simple, by the defendant, National Bank of Washington, 
D.C. in the administration of an estate, and had been owned since the 
year 1948. During the same period of time, the defendant, National 
Bank of Washington, D.C., had retained and employed the defendant, 
Fred A. Smith Company, real estate brokers and operators, to manage 
the said property. Although, at one time, the one story structure was 
rented out, for a long period of time it lay unrented and virtually 
abandoned prior to the time on which minor plaintiff sustained his 
injuries. This building was generally known by the neighborhood to be 
a hangout for tramps, where they drank whiskey, slept, and caroused. 

It was unquestionably an attractive nuisance to children, open and 
unattended. Children of tender years consistenly played on its roof, 
inside of it, in considerable numbers, and used it as a "clubhouse" and 
meeting place. 

INJURIES: 

Minor plaintiff was severely burned. Fifty percent or more of 
the total body surface was burned, the great majority of which was 
third degree. The extent of the burn was the face, anterior chest, neck, 
poth shoulders, both upper extremities, the entire right leg from the mid 
thigh to the ankle, the inner portion of the left leg. He was in great pain 
and shock and his condition was critical. Initial treatment consisted 
of intravenous fluids, blood transfusions, and electrolyte replacements, 
massive doses of antibiotics were given to combat infection and general 
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supportive measures taken. He was under special nursing for extended 
periods of time. He was confined at the Emergency Hospital from 
March 4, 1956 to October 15, 1956. He was thereafter confined at the 
Christ Child Hospital from October 15, 1956 to June 14, 1957. Between 
March 4, 1956 and October 15, 1956, he underwent 43 skin grafts and 
burn redressings under general anaesthesia; he underwent three 


phlebotomies,. five thousand square centimeters of preserved skin 
from the Skin Bank and the Naval Tissue Bank, Naval Research Institute, 
at Bethesda were provided for his care and treatment. He underwent 


68 blood transfusions, consumed 391 units of LV. Solution and underwent 
250 laboratory tests. He experienced severe relapses and was near 
death on several occasions. At the Christ Child Hospital he underwent 
a vigorous course of physiotherapy continuing that which he had started 
at Emergency Hospital. In August, 1959, he was confined at Childrens 
Hospital for 17 days for additional skin grafts and reconstructive 
surgery. In January of 1960, he was confined to Washington Hospital 
Center for 16 days for additional skin grafts and reconstructive surgery. 
He was confined to the Washington Hospital Center from January 8, 1961 
to February 2, 1961. All of these later hospitalizations were for the 
purpose of extensive skin grafting to release contractures. 
PERMANENT INJURY: 

In the future, this child faces major plastic procedures to his 
face, and other portions of his body, Plastic surgical and revisional 
procedures are required for the removal of scars and contractures on 
various portions of his body and multiple procedures involving the neck, 
face, chest, left, elbow and other scarred areas are necessary. It is 
anticipated that he will require in the area of 2.0 - 25 major operative 
procedures, with extended hospitalization to be spread over a period of 
between 6 and 10 years. The minor plaintiff has sustained limitation 
of motion of the right shoulder, of the right elbow, of the left elbow, of 
the right knee; there is a severe contracture of the neck. and the chin 
is pulled down to the chest, the child has been horribly burned and 
horribly scarred. The scarring is permanent and he will remain 
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disfigured for the balance of his life. Contractures and the limitation of 
motion of the extremities constitute a 60 to 70 percent permanent 
partial disability. This will probably be reduced in an 8 to 10 year 
time, through the various surgical procedures intended, to a permanent 
partial disability of a minimum of 50 percent for the balance of his life. 
This does not give disability rating for scarring, facial disfigurement 
or physical trauma. Extensive disfigurement resulting impact on 
personality development will inevitably create major problems involving 
social adjustment. There have been definite and permanent damages 

to the nervous system of the child as well as emotional damage. He has 
sustained substantial limitation to his occupational and employment 


range, and has sustained permanent physical handicapping in the 


performance of gainful employment and optional activities of all kinds. 
His susceptibility to skin cancer due to tremendous cell damage is 
substantially increased and he will require careful medical observation 
periodically for his lifetime. 

DAMAGES: 

Nursing Bills: Marie Burns, $1800.00; Ann Reynolds, $784.00; 
Theresa N. Good, Theresa Price, Ann Detloff, Caroline Radford, 
Margaret Mclver, Jane Penick, Mattie Megles, Total Nursing Bills, 
$8,000.00. 

Central Dispensary & Emergency Hospital, $15,271.46 

Christ Child Hospital, October 15, 1956 to June 14, 1957 - 241 
days at $12.00 - $2,892.00; Laboratory at Christ Child Hospital, $20.50; 
Physio-therapy at Christ Child Hospital, $1,460.00; Medications at Christ 
Child Hospital, $4.47, Total $4,376.97. 

MEDICAL AND SURGICAL FEES: 

W. Ronald Strong, M.D., $13,020.00; William E. Moran, M.D., 
$3,000.00 (approximately) 

SUPPLEMENTARY HOSPITALIZATIONS COSTS: 

Childrens Hospital - Sept. 1958, $392.05; Hospital Costs, 
Washington Hosp. Center, August 1959 $725.50; Hospital Costs, 
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Washington Hosp. Center, January 1960, $652.20; Hospital Costs, 
Washington Hosp. Center, January 1961, $499.50. | 

ANTICIPATED MEDICAL, SURGICAL AND HOSPITALIZATION 

COSTS: ' 

1. Anticipated hospital costs for confinement for additional 
required surgical procedures in future required for corrective and 
required care: $15,000.00; 2. Anticipated medical and surgical 
expenses incident to the above: $10,000.00; 3. Medications and 
miscellaneous incident to the above: $1,000.00; Plus nursing care, 
$4,000.00 - $8,000.00. 

The foregoing anticipated medical, hospital and misc. expenses 
are based on the reasonable probability that minor P will require not 
less than 14 additional hospital confinements for major surgical 
correction or improvement of burn damage. It is reasonably estimated 
by attending physicians that probable period of confinement will average 
five weeks each or total of 70 weeks confinement over period of these 
surgical procedures. Nursing bills & amounts or other medical bills 
and amounts not set forth herein will be submitted as soon as obtainable. 


Some of nurses are out of jurisdiction or out of the country; Dr. Moran 


is hospitalized and cannot be reached at present. 


nBt 

The plaintiffs charge the defendants, and each of them, in their 
capacity as owner and manager respectively, and through the agents and 
employees of each, jointly and severally, with the following acts of 
negligence, or conditions negligently caused, induced, maintained, or 
permitted to exist. 

The plaintiffs state that the injury sustained by the minor plaintiff 
were causally related, and/or proximately caused as a result of one or 
more of the acts of negligence or conditions set forth; that said negligent 
acts or conditions constituted the sole or concurrent negligent act or 
conditions, causally related, and/or proximately causing the injuries 
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of the minor plaintiff. The plaintiffs further state that the injuries 
sustained by the minor plaintiff were the natural, probable, and fore~ 
seeable consequence and result of the sole or concurrent negligence of 
the defendants and each of them as above stated and as herein more 
fully set forth. 

Wherever the term "subject premises" is used in the following 
charges of negligence, it is intended to mean the land and buildings 
located on and known as premises 2413 Penna. Ave., N.W., Wash., D.C., 
which includes the one-story brick outbuilding located on the rear 
portion of the said lot. 

1. Did permit, cause, create, and maintain an attractive nuisance 
for children on the subject premises in that by virtue of defendants 
neglect, the subject premises did become and remain an attractive 
nuisance. The charge of an attractive nuisance is based upon the 
following: 

(a) Permitting and maintaining quantities of debris, bottles, 

glass, trash, mattresses and miscellaneous objects, including a 

dangerous flare. 

(b) Having actual or constructive knowledge of the presence 
of the aforegoing listed debris, dangerous flare and other objects 
listed above, to exist and to remain in the subject premises, known 


to be an attractive nuisance to children. 


(c) Having actual or constructive knowledge of the aforegoing 


described attractive nuisance and perilous conditions therein 

contained and failing to maintain or provide doors, gates, a tight 

roof or otherwise to effectively prevent or impede access to the 
subject premises by children and non-descript adults alike. 

2. Did permit the subject premises to become and remain open, 
unsecured, and accessible to non-descript persons and children at all 
hours of the day and night over a long period of time prior to and up to 
March 4, 1956, including occupancy as hangout and clubhouse, thereby 
inviting, permitting, and setting the stage for indiscriminate occupancy 
and the existence therein of a hazardous, perilous, and unreasonable 
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danger to children who frequented said premises, in the form of a 
dangerous flare, containing combustible matter. 

a. Being aware of the habitual occupancy of the subject 
premises as above set forth and failing to take any steps to 
control, prevent and terminate such useage and occupancy. 

b. Having actual or constructive knowledge of the habitual 
occupancy of the subject premises as above set forth and per- 
mitting a dangerous flare, constituting a peril and risk of 
unreasonable danger to children to exist and remain on the 
premises. 

c. Having actual or constructive knowledge of the habitual 
occupancy of the subject premises as above set forth the presence 
of a dangerous flare therein and failing to take action to terminate 
the occupancy or to remove the perils therein contained. 

3. Did fail to exercise reasonable care, maintenance, and inspection 
of the subject premises and did thereby fail to seek, discover, and remove 
the existence of an attractive peril, risk, hazard and instrumentality of 
unreasonable danger and risk of harm to children in the form of a 
dangerous flare containing combustible matter, present in the subject 
premises. 

4. Having actual or constructive knowledge of the presence of an 
attractive peril, hazard, and instrumentality of unreasonable danger and 
risk of harm to children in the form of a dangerous flare containing 
combustible matter and failing to take any action to rid premises of said 
dangerous instrumentality. 

5. Violation by the defendant of District of Columbia Health 
Regulations, Fire Regulations, Police Regulations, and Building 
Regulations with respect to the use, occupancy, and maintenance of the 
subject premises, 

6. Failure to inspect the subject premises tke termination 
of the tenancy of the outbuilding located thereon and failure on reasonable 
occasions thereafter to inspect, supervise, protect, and maintain the 


subject premises in that the outbuilding on the rear portion thereof was 


permitted to fall into a state of disrepair and deterioration thereby 
causing and inviting risks to safety of minor children known to frequent 
the subject premises. 


7. Permitting a dangerous flare containing combustible material 


to be deposited and to remain in the subject premises and failing to 


take any steps to control, prohibit, terminate, or remove such flare 
when defendants were aware, or in the exercise of reasonable care, 
should have been aware that the subject premises were attractive to 
and frequented by children of tender years and likely to be harmful to 
them. 


nr 
STATEMENT OF CASE 

The defendants possess no knowledge concerning the facts of the 
actual occurrence which led to the minor plaintiff's injuries, except 
that which has been obtained from the minor plaintiff, his mother, and 
brothers. From their testimony it appears that the minor plaintiff was 
injured on March 4, 1956, when he ignited, on the back stoop of his home, 
a paper containing what appeared to be an accumulation of black power. 
This mixture suddenly flared, inflicting burns to the person of the minor 
plaintiff. It is contended that the black powder came from a flare, for 
which there is presently an inadequate description, which the minor 
plaintiff had recovered from his family trash can and had broken open. 
It is alleged that this flare was found by the minor plaintiff's brother, 
John McGettigan, aged eleven, the day before amid some trash ina shed 
to the rear of premises 2413 Pennsylvania Avenue, N.W. This trash was 
in the bottom of a closet in the shed. John McGettigan had unlawfully 
entered the shed and while kicking around some debris had uncovered 
this device and took it from the premises for his own purposes. After 
playing with the device, in the course of which it was struck many times, 
he took it home. It was there seen by an older brother, Patrick 
McGettigan, aged 15. Patrick took it away from John and gave it to his 
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mother, Gertrude McGettigan, who in turn disposed of it in the 


accumulation of trash at the rear of her premises, from which it was 
easily recovered by the minor plaintiff the following day. ; 

The property on which the shed was located was owned by the 
defendant the National Bank of Washington as trustee for the estate of 
Katie F. Lannon, and was managed for the Bank by the defendant Fred 
A. Smith Company. The first floor of the premises 2413 Penna. Ave., 
N.W. had been under lease to Edwin E. Riggs, who was in the printing 
business, from October 1, 1954 until March 1, 1956. The upper floor 
of these premises had been under lease to residential tenants. 

These premises, namely 2413 Pennsylvania Ave., N.W., during 
the history of the trust management by the defendants, since December 
8, 1948, have never been rented to a tenant in whose business it might 
be expected that flares or pyrotechnics or explosives would be used, 
stored, or offered for sale. 

Neither defendant nor any agent, servant or employee of either 
defendant knew or had reason to know that any device such as allegedly 
was found by John McGettigan was in fact located on this property at 
any time. The defendants, however, have discovered that the shed in 
question was secretly frequented by tramps and delinquent boys of the 
neighborhood. Investigation to the present time has not disclosed to 
either defendant the source from which the flare or device was obtained 
nor who obtained or placed it on these premises as alleged. 

As a result of the fire, which the minor plaintiff started in his 
own back yard, he received extensive burns to his person. 

On the basis of the foregoing facts, the defendants al upon the 
following defenses: : 

1. Since neither defendant nor any tenant, holding under them, kept 
or maintained flares or inflammable devices such as that found by 
John McGettigan upon these premises, there was no duty on the part of 
either defendant to conduct an inspection so as to discover the presence 
of the device described by the minor plaintiff and other members of 
his family. : 
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2. Since neither defendant actually knew or had reason to know of 
the presence of the device upon these premises as alleged, there was 
no duty upon either defendant to the plaintiffs to warn John McGettigan 
of the presence of the alleged device; nor was there a duty to the 
plaintiffs under these circumstances to so maintain the premises so 
as to prevent John McGettigan's entry thereon. 

3. Since the defendants did not have reason to know that a device 
such as described by the minor plaintiff and members of his family 
was in circulation, if indeed it was, about this neighborhood they owed 
the plaintiffs no duty to so maintain the premises so as to prevent the 
location of this alleged device therein, nor was there any duty under 


any circumstance toward the plaintiffs to so protect this property as to 
prevent the location of such a device thereon. This is to say, defendants 
will take the position that there is no duty upon a landowner to prohibit 
the unauthorized placing of a device upon his property which might, if 


not properly handled or abused, cause harm to a third person who might 
come into possession of it if it is taken from the property by a 
trespasser. 

4, John McGettigan was a trespasser on defendant's property or, 
at most, a bare licensee to whom was owed no duty other than to refrain 
from wilfully injuring him. As a corollary to this defense, the defendants 
will take the position that this is not an attractive nuisance case as to 
John McGettigan and, a fortiorari, it is not an attractive nuisance case 
as to Charles McGettigan who never invaded the property. 


211 


5. The injuries to Charles McGettigan, as described by the minor 
plaintiff and his family, was not a foreseeable consequence of any 


conduct engaged in by either defendant. 

6. The proximate cause of injury to the minor plaintiff was the 
negligence and carelessness of the rninor plaintiff, his brothers and 
mother, or, in the alternative, the conduct of such persons with respect 
to the device constituted an efficient intervening cause or causes 
isolating any conduct on the part of either defendant as a proximate 
cause. | 

7. The minor plaintiff and the plaintiff Gertrude McGettigan 
were each guilty of contributory negligence. In the case of Gertrude 
McGettigan, since Charles McGettigan was under her supervision, her 
contributory negligence would be imputed to the child. Charles 
McGettigan assumed the risk of his injuries and damages by deliberately 
preparing the powder for ignition and setting fire to the paper, hoping 
and expecting that ignition would occur. , 

8. Finally, the defendants will take the position that the device 
found by John McGettigan was not an inherently dangerous instrumen- 
tality nor was it one which contained an immediate potential for harm 


to unsuspecting children. 


[ Filed October 3, 1961] 
‘MOTION FOR. SUMMARY JUDGMENT 


Come now the defendants, by their attorneys, and, pursuant to 
Rule 56 F.R.C.P. and Local Rules 9(h) and 11(f), move the Court for a 
summary judgment in their favor and for reason therefor say that there 
are no material genuine issues of fact in dispute and upon the uncon- 
troverted facts the defendants are entitled to judgment as a matter of 


law, all as more fully appears from the record in this case, the 


statement of uncontroverted material facts attached hereto, the exhibits 
attached hereto, and the memoranda of law heretofore filed with the 


Court in compliance with the pretrial order in this action. 
HOGAN & HARTSON 


By: Paul R. Connolly 
Attorneys for Defendants 
* * * 


| Certificate of Service] 
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[ Filed July 29, 1961] 
July 28, 1961 


Hogan and Hartson, 
Colorado Building 
Washington, D.C. 


RE: McGettigan v. National Bank 
of Washington, etal, 
Civil Action No. 1313-58 


Gentlemen: 


Pursuant to the pre-trial order in the above-entitled cause, there 


is set forth below the information on witnesses as required by the Pre- 
Trial Order: | 
Mrs. Gertrude McGettigan, 2215 F St., N.W. Washington, D.C. 
Charles McGettigan, 2215 F St., N.W., Wash. D.C. 
Patrick McGettigan, 2215 F St., N.W., Wash. D.C. 
John McGettigan, 2215 F St. N.W., Wash. D.C. 
Catherine McGettigan, 2215 F St. N.W., Wash. D.C. 
Rosie Baldwin, 2417 Pennsylvania Ave. N.W., Wash. D.C. 
Jacob Kagan, 1121 Van Buren St. N.W., Wash. D.C. 
Francis Collar, 2419 Pennsylvania Ave. N.W., Wash. D.C. 
Shirley Kline, 2417 Pennsylvania Ave., N.W., Wash. D.C. 
Sarah Tomlin, 1932 Calvert St. N.W., Wash. D.C. 
Mr. A.M, Peel, 319 Elm Ave., Takoma Park, Md. 
John E. Halsgrove, Sr., Engineer's Office, D.C. Fire Boat. 
Father Danges, St. Stephen's Church, Wash. D.C. 
Father Gatti. 
Father Begley. 
Officer N. Round, Met. Police Departm ent. 
Officer J.N. McClune, Met. Police Department. 
Detective Sgt. Chaplin, Met. Police Department, 
Jean White, Washington Post Newspaper. 
Shirley Salter, Washington Post Newspaper. 
Charles E. Brooks, Evening Star Newspaper. 
Edwin Riggs, address unknown. 


214 


23. Mitchell Quick, Wheaton, Maryland. 

24, Leslie E. O'Neil, Jr., Lorton Reformatory, last known address. 
25. Mrs. Reynolds, Nurse, address unknown. 

26. Mrs. Burns, 1720 N. Oakland St. Arlington, Virginia. 

27. Mrs. Theresa Goode, 633 20th St. S. Arlington, Va. 

28. Miss Marilyn Case, 37 Nicholson St. N.W., Wash. D.C. 

29. Dr. Ernst H. Bremer, 4101 Mass. Ave. N.W., Wash. D.C. 

30. Dr. Ronald Strong, 1028 Conn. Ave. N.W., Wash. D.C. 

31. Dr. Robert E. Moran, 1532 16th St. N.W., Wash. D.C. 

The plaintiff also intends to call as witnesses the custodians of 
the medical and x-ray records at the Christ Child Hospital, the former 
Central Dispensary and Emergency Hospital, the Skin Bank, The Naval 
Tissue Bank, and The Naval Research Institute. 

The plaintiffs also intend to call the property clerk of the Police 
Department or a representative; any former playmates of Charles 
McGettigan and his brothers, whose names and locations may hereafter 
be determined; any additional policemen who may hereafter be determined 
to have any knowledge of the facts; members of the Rescue Squad or any 
other firemen who may hereafter be determined to have any knowledge 
of this incident or the circumstances surrounding it. 

When additional names and addresses are determined, such 
information will be conveyed to counsel for the defendants. 

Very truly yours, 


/s/ Harry W. Goldberg 


ec: Clerk of the United States District Court for the District of 
Columbia. 


[ Filed October 3, 1961] 
September 8, 1961 
Hogan and Hartson 


Colorado Building 
Washington, D.C. 


ATT: Paul Connelly, Esquire 


RE: McGettigan v. National Bank etal 
Civil Action No. 1313-58 


Dear Mr. Connelly: 
Iam setting forth below certain District of Columbia Laws and 


Regulations upon which plaintiffs intend to rely at trial: 
1. District of Columbia Housing Regulations approved August 11, 


1955. 


Chapter 1, Article 110, Section 1102. 

Article 120, Section 1205, Section 1205.1. 

Chapter 2, Article 210 Section 2101, Section 2102. 
Article 250 Section 2501, Section 2502, 2503, 2504, 


2505, 2506, 2507, 2513, 2514. 
Article 260 Section 2601, 2602, 2602.1, 2602, 2, 
2603.3, 2602.4, 2602.5, Section 2603. 
Article 320 Section 3206, 3206.1, 3206.2. 
2. Police Regulations, Article XXI, Sections 1, 2, 3, 4, 8, 13, 
14 (a) (b). 
3. Act approved March 1, 1899 (30 Stat. 923) as amended (Sections 
5-501, 504, D.C. Code 1951), entitled "An Act to Authorize the 
Commissioners of the District of Columbia to remove dangerous or 
unsafe buildings and parts thereof and for other purposes. " Section 4. 
4. Police Regulations, Art. 9, Section 3, and Section 6, August 


25, 1955. 
5. Building Code, Article 101-08 Article 101-09. 
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6. Regulations Governing Use and Occupancy of Buildings and 
Grounds (Health Dept.) Apr. 22, 1897, as amended. 

Any other regulations coming to our attention will be furnished 
you promptly. 


Very truly yours, 
/s/ Harry W. Goldberg 


Copy to: Clerk's Office, United States District Court for the District 
of Columbia (For Filing) 


EXCERPTS FROM HOUSING REGULATIONS OF THE DISTRICT OF 
Sec. 1102 - Definitions One 
* * * * * 

"Premises" means a building, together with any fences, walls, 
sheds, garages, or other accessory buildings appurtenant to such 
building, and the area of land surrounding the building and actually or 
by legal construction forming one enclosure in which such building is 
located. 

* * * * * 

Sec. 1205 - Sheds or Fences Causing Insanitary or Unsafe Conditions. 

1205.1 No person being the owner, owner's agent, or manager of 
any property in the District of Columbia shall allow to remain on such 
property any fence or shed (1) which the Fire Chief finds constitutes a 
fire hazard to any nearby structure; or (2) which the Director of Public 
Health finds to be dilapidated and (a) facilitates the accummulation of 
or interferes with the collection of trash, garbage, ashes or other 
materials which constitute a health hazard, or (b) harbors or provides 
harborage for rodents; or (3) which the Chief of Police determines inter- 
feres with the performance of the duty of members of the Metropolitan 
Police force or constitutes a menace to the public safety; or (4) which 
the Director of Licenses and Inspections determines constitutes a 


safety hazard. 
* 
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THE HOUSING CODE OF THE DISTRICT OF COLUMBIA 
* * * * * 
Section 2101 - Purpose of Regulations. | 

The Commissioners of the District of Columbia hereby find and 
declare that there exist residential buildings and areas within said 
District which are slums or are otherwise blighted, and that there are, 
in addition, other such buildings and areas within said District which 
are deteriorating and are in danger of becoming slums or otherwise 
blighted unless action is taken to prevent their further deterioration 
and decline. 

The Commissioners further find and declare that such unfortunate 
conditions are due, among other circumstances, to certain conditions 
affecting such residential buildings and such areas, among them being 
the following: dilapidation, inadequate maintenance, overcrowing, in- 
adequate toilet facilities, inadequate bathing or washing facilities, 
inadequate heating, insufficient protection against fire hazards, inade- 
quate lighting and ventilation, and other insanitary or unsafe conditions. 

The Commissioners further find and declare that the aforesaid 
conditions, where they exist, and other conditions which contribute to or 
cause the deterioration of residential buildings and areas, are deleteri- 
ous to the health, safety, welfare and morals of the community and 
its inhabitants. | 


The Commissioners, accordingly, promulgate these ie regulations for 


the purpose of preserving and promoting the public health, safety, 
welfare, and morals. 
Sec. 2102 - Scope. 

The regulations contained in this Code shall art) to every pre- 
mises or part thereof occupied, used, or held out for use as a place of 


abode for human beings. 
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Section 2501 - General Maintenance and Repair. 

Every building housing one or more habitations shall be maintained 
and kept in repair so as to provide decent living accommodations for 
the occupants. This part of this Code contemplates more than mere 
basic repairs and maintenance to keep out the elements; its purpose is 
to include repairs and maintenance designed to make a building or 
neighborhood healthy and safe. 

* * 
Sec. 2514 - Quality of Repairs. 

Material used in making any repair shall be of a quality and kind 
suitable for the purpose for which it is used, and of a kind normally 
used by a good mechanic in the appropriate trade. Each repair shall 
be done in a workmanlike manner. 

* * 
Section 2601 - Responsibility. 

In those portions of premises occupied for residential purposes 
under the exclusive control of a tenant, it shall be the responsibility of 
such tenant to observe the provisions of this part, unless otherwise 
indicated in these regulations. In those portions of such premises which 
are vacant, used as common space, or are not under the exclusive 
control of a tenant, the owner or licensee shall be responsible for the 
observance of the provisions of this part. 

Sec. 2692 - Cleanliness and Sanitation. 

All premises occupied for residential purposes shall be kept ina 
clean, safe and sanitary condition, including, but not limited to, the 
following: 

* * * * * 

2602.4 Areaways, walkways, and yards shall be clean and free of 
ashes, filth, garbage, human or animal wastes, litter, refuse, or any 
other insanitary matter. 


2602.5 Other portions of said premises not specifically listed 


above shall be kept clean, and in a safe and sanitary condition. 
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Sec. 2603 - Private Passageways or Private Alleys. 
The owner, user, or any person having the right to use any private 


passageway or alley, shall not permit any ashes, debris, dirt, filth, 
garbage, human or animal waste, litter, refuse, stagnant water, or any 
other insanitary matter to remain on such passageway or alley. 

* * * * i ok 
Sec. 3206 - Combustible Refuse and Debris. : 

3206.1 It shall be the duty of the operator to maintain the pre- 
mises, excepting those portions under the exclusive control of the 
tenant or tenants thereof, free from combustible ENS and debris, 
accumulated grease or oil spillage. 

3206.2 The operator or any tenant shall not sean the accumula- 
tion of rags, waste paper, broken furniture or any combustible junk in 
any portions of the premises under his respective control. 

* * * * caave 
EXCERPTS FROM THE POLICE REGULATIONS 
* * * * f * 
Article XXI relating to garbage, ashes, and other refuse. 
* * * * a 

Sec. 2. Occupants of dwelling houses, proprietors: of boarding 
houses, commission warehouses, hotels, restaurants, and other places 
where garbage is accumulated, and owners, agents, and occupants of 
apartment or tenement houses shall provide for the use of such pre- 
mises a sufficient number of receptacles to contain all garbage which 
may accumulate on said premises during the usual interval between the 
collections of garbage therefrom and shall keep such receptacles at all 
times in good repair. Each such receptacle shall be made of metal, 
water-tight, provided with a tight cover with a handle, and shall be so 
constructed that the contents can be removed therefrom easily and 
without delay. No person without a permit from the supervisor of city 
refuse division shall use for the reception of garbage any receptacle 
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having a capacity of less than 3 nor more than 10 gallons nor more 
than 1 receptacle containing less than 10 gallons. Garbage receptacles 
of the sunken type shall be located at the point of collection or the 
interior can must be covered and set out for collection as herein 
provided. 

* * * * * 

Sec. 8 It shall be unlawful for any person to deposit, throw, or 
place, or cause to be deposited, thrown, or placed, any garbage, dead 
animal, fish, or refuse, animal or vegetable matter, in any avenue, alley, 
street, or other public place in the District of Columbia, or into the 
Potomac River or any waters in the said District; nor shall any person 
place such materials upon any private property, whether owned by such 
person or not, unless the same shall be enclosed in proper vessels as 
provided in section 2; nor shall any person feed any such materials in 
the District of Columbia to any cows or other animals used for food. 

* * * * * 

Sec. 13. The term "miscellaneous refuse” under these regulations 

means all rubbish and refuse, other than ashes, garbage, dead animals, 


and night soil, incident to the ordinary conduct of the household; it will 
be held to include discarded floral decorations, Christmas trees, small 
branches (not exceeding four feet in length) from shrubs and vines, cut 


grass, and fallen leaves. Christmas trees and fallen leaves prepared 
for collection in accordance with section 14 will be collected as the 
municipal collection facilities permit. The term "miscellaneous refuse" 
shall not include non-combustible yard refuse, wall paper, or materials 
that may accumulate as the result of construction of or repairs to yards 


or structures. 
* 
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EXCERPTS FROM THE ACT APPROVED MARCH 1, 1899 (30 STAT.923), 
AS AMENDED (SECS. 5-501, 504, D.C. CODE, 1951), ENTITLED "AN 
ACT TO AUTHORIZE THE COMMISSIONERS OF TH DISTRICT OF 
COLUMBIA TO REMOVE DANGEROUS OR UNSAFE BUILDINGS 
AND PARTS THEREOF, AND FOR OTHER PURPOSES" 


* * * * a: 


Sec. 4. The existence on any lot or parcel of land, in the District 


of Columbia, of any uncovered well, cistern, dangerous hole, excavation, 
or of any abandoned vehicles of any description or parts thereof, mis- 
cellaneous materials or debris of any kind, including substances that 
have accumulated as the result of repairs to yards or any building 
operations, insofar as they affect the public health, confort, safety, and 
welfare is hereby declared a nuisance dangerous to life and limb, and 
any person, corporation, partnership, syndicate, or company owning a 
lot or parcel of land in said District on which such a nuisance exists who 
shall neglect or refuse to abate the same to the satisfaction of the Com- 
missioners of the District of Columbia, after five days' notice from 
them to do so, shall, on conviction in the police court be punished by a 
fine of not exceeding $50 for each and every day said person, corporation, 
partnership, or syndicate, fails to comply with such notice. In case the 
owner of, or agent or other party interested in, any lot or parcel of 

land in the District of Columbia, on which there exists an open well, 
cistern, dangerous hole, or excavation, or any abandoned or unused 
vehicles or parts thereof, or miscellaneous accumulation of material 

or debris which affects public safety, health, comfort, and welfare, shall 
fail, after notice aforesaid, to abate said nuisance within one week after 
the expiration of such notice, the said Commissioners may cause the lot 
or parcel of land on which the nuisance exists to be secured by fences or 
otherwise enclosed, and the removal of any abandoned vehicles, parts 
thereof, or miscellaneous accumulation of material or debris adversely 
affecting the public safety, health, comfort, and welfare, and the cost 
and expense thereof shall be assessed by said Commissioners as a tax 
against the property on which such nuisance exists, and the tax so 
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assessed shall bear interest at the rate of 10 per centum per annum 
until paid, and be carried on the regular tax rolls of the District of 
Columbia and shall be collected in the manner provided for the collec- 


tion of general taxes. 
* 


EXCERPTS FROM REGULATIONS CONCERNING THE 
USE AND OCCUPANCY OF BUILDINGS AND GROUNDS 


* bd * * * 

Section 2. That is shall be the duty of every person occupying any 
premises or any part of any premises, in the District of Columbia, or if 
such premises be not occupied, of the owner thereof, to keep such 
premises or part, and all buildings, yards, stables, grounds, and out- 
houses connected therewith, clean and wholesome; if, upon inspection by 
the Health Officer or an Inspector of the Health Department it be as- 
certained that any such premises, or any part thereof, or any building, 
yard, stable, grounds, alley, or outhouse connected therewith is not 
in such condition as herein required, the occupant or occupants of such 
premises or part, or the owner thereof, as hereinbefore specified, shall 
be notified thereof and required to place the same in a clean and whole- 
some condition; and in case any person shall fail or neglect to place 
such premises or part in such condition within the time allowed by said 
notice he shall be liable to the penalties hereinafter provided. 

Section 3. That no person being the owner, proprietor, lessee, 
manager, or superintendent of any store, factory, workshop, or other 
structure or place of employment where workmen or workwomen are 


employed for wages, shall cause, permit, or allow the same, or any 


portion or apartment thereof, or any room therein to be overcrowded 
or inadequate, faulty or insufficient in respect of lighting, heating, or 
ventilation. Every such store, factory, workshop, or place shall be 
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kept in a clean and wholesome condition, and, as far as practicable, 


free from all gases, vapors, dust, or other impurities generated by 
manufacturing processes or otherwise, and injurious to health. Where 
both males and females are employed, separate toilets and hand 
washing facilities shall be provided for each sex. 

Section 4. That no person shall, in the District of Columbia, use 
any building for any purpose for which it has not been lawfully used for 
a period of thirty days, at least immediately preceding the promulgation 
of these regulations, unless said building is located and constructed in 
accordance with the requirements of the laws, building regulations, and 
health ordinances in force in this District governing the location and 
construction of buildings intended to be used for such purposes. 

* * * * * 

Section 6. That it shall be the duty of the owner or owners of 
every tenement or lodging house to provide a suitable place or places 
in connection therewith for the reception of garbage and other refuse 
matter. 

* * * * Ok 

Section 8. That no person shall use any tenement or lodging house 
or any portion thereof, as a place of storage for any combustible article, 
or any article dangerous or detrimental to health. : 

Section 9. That no old rags, paper, or other like refuse material, 
gathered or recovered from any source, shall be brought into or allowed 
to remain within any building used as a dwelling. 

* * * * el 

Section 11. That the term "tenement" wherever used in these 
regulations shall be held to mean any building or portion thereof which 
is occupied or is intended for occupation as the residence of more than 
two families living independently of one another, and doing their 
cooking upon the premises; and the term “lodging house", wherever 
used in these regulations, shall be held to mean any building or portion 
thereof in which persons are lodged for hire for less than a week at one 


time. 
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Section 12.' That any person violating, or aiding or abetting in 
violating, any of the provisions of these regulations, or interfering with 
or preventing any inspection authorized thereby, shall be deemed guilty 


of a misdemeanor, and shall, upon conviction in the Police Court, be 
punished by a fine of not less than $5 nor more than $46. 
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[ Filed October 3, 1961] 

STATEMENT OF UNCONTROVERTED MATERIAL FACTS 

Pursuant to Local Rule 9(h), the following is a statement of 
material facts 2s to which the defendants contend there is no genuine 
issues. Each of the facts stated herein are established by the record 
already made in this case, which includes all Sevostione? interrogatories 
and pleadings, as well as the pretrial order. 

As required by the pretrial order, both parties have eanteaiy filed 
a memorandum brief with the Court. The defendants' brief contains 
a "Statement of Facts" with page references to the various depositions. 

On March 4, 1956, Charles McGettigan, aged nine, was badly burned 
in the yard behind his home at 1117 - 24th Street, N.W., in the District 
of Columbia, when some powder which he had carefully piled onto a 
piece of wax paper ignited as he set fire to the paper with a lighted 
match. He had come into possession of the powder under the following 
circumstances: | 

The day before, March 3, 1956, a Saturday, his older brother John, 
aged eleven, had entered a brick shed behind premises 2413 Pennsylvania 
Avenue, N.W., and in the course of kicking some trash and rubbish about 
uncovered a tubular object approximately 2 feet in length and 1-1/2 to 
2 inches in diameter. It was covered with a brownish-gray paper, 
something like wrapping paper, and its ends were enclosed. He picked 
it up and used it as a fungo bat hitting rocks and boxes with it. The 
object was subsequently identified by the police as a flare of undetermined 
type and purpose. A label affixed to the flare contained § some writing 
which the older brother said he couldn't read. 


Subsequent examination of the flare disclosed that it had upon it 
a readable caution that it should not be used if broken or damaged. The 
label showed it was manufactured by the "Hitt Fireworks Co." 

John McGettigan had carried the flare home with him. In the 
course of playing with it, his older brother Patrick, aged 15, took it 


away from him and gave it to the mother, Gertrude McGettigan. She 
deposited it in a trash bag at the back of the house from which it was 
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taken by the younger son, Charles, the next day. John, Patrick and 
Mrs. McGettigan have testified that they did not know the object to be 
a flare and did not think it dangerous. 

The brick shed was not a habitation. It was designed as a garage 
but had in the past been used for storage. It had not, however, been used 
for several years. It was easily entered. A door had been broken off 
and some glass windows smashed. The shed was observable from L 


Street, the street immediately north of Pennsylvania Avenue and was 


easily reached across a plot of open ground from that street. The shed 
had been frequented by drunks and other neighborhood undesirables and 
as a consequence had accumulated rubbish and debris. Children, normal 
and delinquent, in the neighborhood had also frequented the place in their 
play. It had never in the past to anyone's knowledge caused injury, 
however. 

John McGettigan had opened a closet in the shed and therein 
disturbed some trash with his foot. He was then first attracted to the 
flare. He has testified that he had previously seen the flare in the 
closet, but thought it was a pipe and had not been attracted to it. 

This shed was a part of premises 2413 Pennsylvania Ave., N.W., 
which were owned by the defendant National Bank of Washington. They 
had been placed for rental management with the defendant Fred A. Smith 
Co., a real property management firm. Business tenants had from time 
to time occupied the first floor of these premises. Residential apart- 
ments occupied the three upper floors. But the shed was not rented nor 
included within any demised premises. None of the tenants at the time 
or in the past to the knowledge of either defendant or any of their officers 
or employees had occasion to possess or use flares. The presence of the 
flare upon the premises was not actually known to either defendant or 
any of their officers or employees. No one involved in this case knows 
how the flare happened to be upon the premises or who introduced it. 
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On the day of his injury Charles, who had been told of the object 
by his brother John, removed it from the trash where his mother had 
placed it the preceeding evening. He took a screw driver and beat and 
hammered it into the flare until he was able to break it in two. He 
thought there was something inside to play with. He poured out the 
contents onto the back steps. It "kind of" looked the same as the 
powder found inside caps and fireworks. His mother discovered his play 
and thought he was making a mess. She ordered him to sweep it up and 


after observing that he had the powder all over himself, she left to per- 


form her household chores. 

Charles, thinking the powder would light up, got a piece of wax 
paper lying nearby and a pack of matches from the kitchen. The powder 
was swept onto the paper and Charles lit the match and fired the paper. 
There was a resulting flash and explosion which burned Charles. 

Eighteen months later, on September 25, 1957, the defendants were 
first notified that the flare was found upon their premises and that a 
claim was being presented. | 
HOGAN & HARTSON - 


By: Paul R. Connolly 
Attorneys for BE 


[ Filed October 27, 1961] 


MEMORANDUM IN OPPOSITION TO 
DEFENDANTS MOTION FOR SUMMARY JUDGMENT 


The legal authorities and reasoning in this case, have been set 
forth in some detail, in a memorandum of law filed by the Plaintiff in 
compliance with the Court's Pre-Trial Order. 

In the Plaintiff's Pre-Trial Statement, setting forth the charges 
of negligence, which statements have been included in the Court's Pre- 
Trial Order, the Plaintiffs have charged the defendants, jointly and 
severally, with seven specific and separate claims of negligence, each 
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of which is set forth in substantial detail. One of these allegations of 
negligence is a charge of violation of certain District of Columbia 
Regulations. In their Memorandum of Points and Authorities in support 
of Defendants Motion for Summary Judgment, the defendants claim that 
the statutes and regulations upon which the plaintiffs intend to rely are 
not related to the incident which is the subject of this suit. 

Firstly, of course, it may be stated that quite aside from the claim 
of violation of District of Columbia Regulations the plaintiffs have charged 
common-law negligence and simple negligence resulting from certain 
specific acts or failures to act on the part of the defendants. Therefore, 
quite apart from the alleged breach of regulations, which defendants 
refer to as "a shot-gun approach", there are specific and detailed 
claims of negligence which entitle this case to proceed to trial. 

But specifically referring to the charge of the defendants that the 
regulations have no pertinency to the plaintiff's claim, the plaintiff must 
respectfully take issue. 

As an example, the plaintiff has submitted "Regulations Governing 
Use and Occupancy of Buildings and Grounds", a Health Regulation 
enacted April 22, 1897 and amended frequently thereafter. There can 
be no question that these regulations were enacted for the purpose of 
protecting the occupants of the premises but were also enacted for the 


protection of all members of the public who would be affected by a 


violation of Health Regulations intended to promote and to insure 
cleanliness, wholesomeness and safety by maintaining the premises free 
of combustible material, accumulations of refuse, materials, and other 
debris which might be detrimental to health and safety. Can the defen- 
dants, for example, argue that a conflagration resulting from a violation 
of the aforesaid regulations, would be unrelated to the violation ? Health 
Regulations are normally representative of "community standards" and 
are designed to protect not only the specific individuals who may be 
primarily considered, as affected by the regulations but the members 
of the general public as well who would be affected by a violation of 
Health Regulations. 
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Thus it is in the Housing Regulations, Article 250, - 
"This part of this Code contemplates more than mere basic 
repairs and maintenance to keep out the elements; its purpose is 
to include repairs and maintenance designed to make a building or 
neighborhood healthy and safe." __ | 
Thus it is in Article 260, Section 2602.5, the regulation requires: 
"Other portions of said premises not specifically listed 
above shall be kept clean, and in a safe and sanitary condition." 
Plaintiffs respectfully submit that it may be reasonably argued 
that safety and sanitation are designed to protect, not only the immediate 
occupants, but members of the public as well who reside in the neighbor- 
hood, as is the case with the plaintiffs herein. 7 

Under Article 320, which refers to the "Operation Housing 
Businesses", section 3206.2, states as follows: 


"The operator or any tenant shall not permit the accumulation 


of rags, waste paper, broken furniture, or any combustible junk 

in any portions of the premises under his respective control." 

Under section 1102 of the Housing Regulations, premises is 
defined to mean "a building together with any fences, walls, sheds, 
garages, or other accessory buildings appurtenant to such building, and 
the area of land surrounding the building, and actually or by legal 
construction forming one enclosure in which such building is located." 
It is thus apparent that these regulations would apply to the subject 
premises and outbuilding and that the plaintiff's are entitled to the 
benefit of these regulations since it cannot be controverted that the 
purpose of these regulations is to promote not only individual but the 
general health and safety of the neighborhood. 

It is therefore respectfully urged that these Regulations are 
pertinent and meet the test as set forth in the case of Richardson v. 
Gregory, 108 U.S. App. D. C. 263 and prior decisions on this point; but 
quite separate and apart from the defendants arguments with regard to 
the inapplicability of the regulations, there are certain disputes in the 


230 


evidentiary facts which are important and which should be considered by 
the Court. See statement of Genuine Issues attached which contain what 
plaintiff believes are factual differences. Plaintiff would be interested 
in knowing whether defendant admits these facts. The defendants refer 
to the building in which the combustible flare was found as a "brick 
shed". While it is true, as stated in the defendants statement of fact, 
that this building was in a very decrepit state at the time that the flare 
was removed from the same, it is not true that this brick shed always 
existed as a shed. It is important that the facts be clear that this 
particular building had previously been occupied as an office and was 

in good condition at that time and had subsequently been occupied by 
other businesses for purposes other than storage; as a result of neglect 
and virtual abandonment, the building was permitted to deteriorate to the 
status of a shack in which condition it became a hang-out, a clubhouse, 
and a gathering place for drunks, and children. The doors were broken 
off, the roof had a hole in it and the place was a shambles, containing 


mattresses, glass, and other debris. Children had been injured by virtue 
and the condition of the premises and cut by glass which abounded in the 
premises. In addition, the defendants knew or in the exercise of 


reasonable care should have known, of the existence of the decrepit 
state of the property as well as its dangerous condition and the habitual 
use of the property by persons above set forth. 

The Statement of Uncontroverted Facts by the defendants do not 
concede with the elements of an attractive nuisance as required under 
the provisions of the Restatement of Law in order to give the minor 
plaintiff the protection of that doctrine. 

For example, in the factual statements of the defendants, they 
contend that none had been caused to be injured on the defendants 
premises up until that time. Plaintiffs take issue with this and will 
submit evidence to the contrary. Thus, there is a basic and clear 
conflict on the évidentiary facts. Plaintiffs, among other charges, allege 
the applicability of the dectrine of "attractive nuisance". Whereas, on 
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the factual statement of the defendant, the plaintiffs would not be entitled 
to invoke that doctrine. It is therefore obvious that the plaintiffs will 

be obliged, through testimony, to establish the applicability of the 
attractive nuisance doctrine as one of their charges in this case. Thus, 
although plaintiffs have asserted many charges of negligence, in con- 
sidering only the charge of what is rather loosely known as the doctrine 


of attractive nuisance, a factual controversy exists which negatives a 


motion for summary judgment. 

In addition, the defendants have raised the issue of proximate cause. 
In this regard, there are basic and clear conflicts on the evidentiary 
facts. Again, this major and basic conflict in fact nee the motion 
for summary judgment. 

At the time of pre-trial, the defendants requested the pre-trial 
examiner to require legal briefs to be filed because of the complicated 
nature of this case, both on the law and the facts. It is difficult to 
understand how the defendants are now able to assert that there are no 
issues of fact and that, as a matter of law, they are entitled to summary 
judgment. . 

On the contrary, the great way and trend of the law: ‘on this subject 
favors the position of the plaintiff, but the factual differences are the 
overriding consideration in the evaluation of the defendants" motion. 

The law, of course, is very clear that a Motion for Summary 
Judgment is appropriate procedure only where the evidentiary facts are 
not substantially in dispute and the conflict arises only concerning the 
ultimate conclusions to be drawn from uncontroverted facts. 

Certainly, the depositions and pleadings afford substantial evidence 
of a reasonable nature of acts of omission or commission, constituting 
clear negligence, of acts or omissions constituting and making up all 
of the necessary factors which would subject the possessor of land to 
liability from bodily harm to young children, trespassing thereon, caused 
by a structure or other artificial condition on the land. Many of these 
facts are controverted and as was said in the case of, pmerchants 
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Indemnity Corporation of New York v. Peterson, 113 Fed. 2nd 4: 
"Summary judgment may not be given under Rule 56 of the 


Rules of Civil Procedure if there be an issue presented as the 
existence of any material fact." 
This principle was reiterated in Toebelman v. Missouri, Kansas 


Pipeline Company, 130 Fed. 2nd 1016: 


"Upon a motion for a summary judgment, it is no part of 
the Courts' function to decide the issues of fact but solely to 
determine whether there is an issue of fact to be tried.” 

Of course, ‘in considering a Motion for Summary Judgment, all 
doubts must be resolved against the moving party. All doubts as to 
the existing genuine issue as to a material fact, must be resolved against 
the party moving for a summary judgment. 

See also Doehler Metal Furniture Company v. United States, 149 
Fed. 2nd 130. 

Furthermore, in considering a motion for summary judgment, the 
Court may not determine the credibility of the tendered testimony as 
set forth in depositions or affidavits. The sole question is whether such 
evidence exists as would reasonably support the plaintiff's contentions. 

See Whitaker v. Coleman, 115 Fed. 2nd 305, quoted in Miller v. 
Miller 74 P.O. D.C. 216: 

"Nor may the Court, on Motion for Summary Judgment 
determine the credibility of appellant's affidavits as appellee 
suggests.” "To procede with summary judgment, it is not 
sufficient * * * that the Judge may not credit testimony proferred 
on a tendered issue. It must appear that there is no substantial 
evidence on it, that is, either that the tendered evidence is in its 
nature too incredible to be accepted by reasonable minds, or that, 
conceding its truth, it is without legal probative force." 

The Supreme Court of the United States, in the case of Sartor v. 
Arkansas Gas Corporation, 321 U.S. 620, points out that Summary 
Judgment is authorized: 

"Only where the moving party is entitled to judgment as a 
matter of law, where it is quite clear what the truth is, that no 
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genuine issue remains for trial, and that the purpose of the rule 

is not to cut litigants off from their right of trial by’ jury, if they 

really have issues to try." (Citing cases) : 

In the case of Evers v. Buxbaum, 102 U.S. App. D. C. 334, this 
Court said: 

"The Appellees, as moving parties, had the burden under 

a strict standard of showing the absence of any genuine issue as 

to all material facts; indeed all inferences of fact on the proofs 

available must be drawn against the movants and in favor of the 

Appellants here. Moreover, the movants must establish that 

they are entitled to their judgment as a matter of law." 

This recent decision of March 6, 1958, on which petition for re- 
hearing was denied In Banc, continues as in the past to be the law. 

It is respectfully submitted and urged that the facts pleaded in 
plaintiff's complaint, which facts are detailed and amplified in the 
lengthy pre-trial statement, in light of the defendants defenses and 
counter-statements create genuine issues of fact in addition to the con- 
flicting positions on the law. 

Accordingly, the plaintiffs respectfully urge that the Motion for 
Summary Judgment be denied. 


/s/ HARRY W. GOLDBERG 
/s/ MORRIS ALTMAN 


/s/ JOSEPH GELB | 


Attorneys for Plaintiffs 
* * OK i 


[ Certificate of Service] 
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[Filed Oct. 27, 1961] 
STATEMENT OF GENUINE ISSUES 


The plaintiff believes, in view of the position taken by the defendants 
in their pleadings and brief, that the following are factual issues which 
have been raised. 

1. Did the defendants, individually or jointly, cause, create, main- 
tain or permit the existence and continuation of an attractive nuisance 
for children on the subject premises, which was the proximate, sole, or 
concurring cause of the injuries sustained by the minor plaintiff. 

2. Did the defendants, jointly or severally, as owners and agents 
permit the subject premises to deteriorate, to become, and remain open, 
unsecured, and accessible to non-descript persons of questionable char- 
acter at all hours of the day and night, over a long period of time, prior 
to and up to March 4, 1956, including occupancy as a hangout, clubhouse 
and play area for children. 

3. Did the defendants, as a result of conduct set forth in 2 above, 
set the stage for indiscriminate occupancy and the existence in said 
premises of a hazardous, perilous, and unreasonable danger to children 
who frequented said premises, including the flare, and did such conduct 
constitute a proximate or concurring cause of the minor plaintiff's 
injuries. 

4. Did the defendants, jointly or severally, have actual or con- 
structive knowledge of the habitual occupancy of the subject premises 
as set forth in 2 above and fail to take steps to control, prevent, and 
terminate the usage and occupancy as set forth in paragraph 2 above. 

5. Did the defendants, jointly and severally, have actual or con- 
structive knowledge of the dangerous condition of the subject premises 
and the presence therein of trash, debris, and dangerous materials con- 
stituting a hazardous, perilous, and unreasonable danger to children 
who frequented said premises including the presence of a flare and 
permit said dangerous condition to exist, and fail to take action to 
terminate the occupancy, to correct the hazards, or to remove the 
perils therein contained. 
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6. Did the defendants, jointly or severally, fail to exercise rea- 
sonable care, maintenance, and inspection of the subject premises. 

7. Did the defendants, jointly or severally, fail to seek, discover 
and remove debris, trash, and hazardous, perilous, and unreasonable 
dangers to children frequenting the subject premises including a dan- 
gerous flare containing combustible material present in the subject 
premises. 

8. Did the defendants violate District of Columbia Health 
Regulations, Fire Regulations, Police Regulations, Building and Ground 
Regulations, or any other regulations which violations proximately caused 
or contributed to the injuries sustained by the minor plaintiff. 

9. Did any of the above acts or omissions on the part of the def- 


endants, jointly or severally, constitute a proximate ae or concurring 


cause of the minor plaintiff's injuries. 
/s/ HARRY W. HOLDBERG 
/s/ MORRIS ALTMAN 


/s/ JOSEPH GELB | 
Attorneys for Plaintiffs, 
1511 K Street, N. W. 
Washington 5,D.C. 
NAtional 8-3517 


[Certificate of Service] 


[Filed Oct. 27, 1962 | 

STATEMENT BY PLAINTIFFS CONTROVE RTING 

"STATEMENT OF UNCONTROVERTED MATERIAL 

FACTS" FILED BY THE DEFENDANTS 
Comes now the plaintiffs, by their counsel of record, and pursuant 

to the provisions of Local Rule 9 (h) do, in good faith, controvert the 
following statements which are set forth in "Statement of Uncontroverted 
Material Facts", filed by the defendants in support of their Motion for 
summary judgment. : 
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1. The plaintiffs object to the description of the one story brick 
building as a ''shed"", This term is consistently used by the defendants 
in their casual reference to what they would have understood to be simply 
a structure which is commonly used for storage on the rear of the lot. 
In the critical years which are important in this suit, the building had 
been occupied for higher purposes. The one-story brick structure in 
question fronted on L Street, N. W., although behind and part of premises, 
2413 Pennsylvania Avenue, N. W., had been occupied for commercial 
purposes, rented to a roofing company, a print shop and linotype shop. 
Although deteriorated to a shack or shed by the time of plaintiff's in- 


juries, it had at one time been occupied as a real estate office. (See 


deposition of Jacob Kagan, Page 16) See also deposition of Hawley 
Smith, Vice President of defendant, Fred A. Smith and Company, at Page 
6. This is more than a mere rhetorical distinction, in that it serves to 
emphasize the major neglect that was permitted to occur in a demised 
premises between 1948 and 1956, with the resulting ultimate injury to 
minor plaintiff. 

Il. In the first paragraph, at the top of Page 2, of the Defendant's 
Statement of Uncontroverted Material Facts, he states: 

"Subsequent examination of the flare, disclosed that it had 
upon it a readable caution that it should not be used if broken or 
damaged." 

The plaintiffs cannot concede the existence of such a labeling on 
the flare as set forth in the above statement. Therefore, for the purpose 
of this Motion the existence of such a readable label on the flare in 
question is controverted. 

Wi. In Paragraph Two of Page Two of the Statement of Uncon- 
troverted Material Facts, the defendant alleges that, 

"She' (Mrs. McGettigan) deposited it in a trash bag at the 
back of the house from which it was taken by the younger son, 
Charles, the next day." 

While it is possible to give this interpretation to certain statements 
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made by Mrs. McGettigan at the time that her deposition was taken, 
further reading of her deposition and that of Patrick McGettigan, reveal 
that there is no definite admission that the flare was placed into a trash 
bag. Actually, her statement is that she placed it outside the back door, 
which was a small porch. At Page 8 of her deposition (July 28, 1958) 
she says as follows: : 
"My son gave it to me in the kitchen and I put it down in 
the trash, I mean in a paper bag outside the back door.” 
See also deposition of Patrick McGettigan, Pages 33 and 34. - 
"Q. Now didn't your mother have in February and March 


of 1956 the custom of having a paper bag right outside the back 


door ? 
A. Yes. 

Q. And isn't that the place where she put trash from inside 
the house until the time came to bring it down to the large garbage 
pails in the back yard? 

A. Well, not maybe always trash, sometimes we would use that 

bag for trash or whatever we would need it for. My brother and 

I we would use it to put our baseball gloves in or just to keep them 

from getting damp on the porch or whatever it was." 

Accordingly, the plaintiffs controvert the defendant's contention 
which state that the flare was deposited in a trash bag at the back of 
the house. The plaintiffs do not admit or concede that the flare was 
finally disposed of into a trash bag by the female plaintiff. On the con- 
trary, while it was placed in a paper bag directly outside the kitchen 
door, where there was a stoop or small porch, it is the contention of 
the plaintiffs that it was simply deposited there. The female plaintiff 
kept her trash locked in a shed at the end of the yard. (See deposition, 
Page 11) 

IV. The Statement of Uncontroverted Material Facts by the def- 
endants describe the object as being approximately two feet in length, 
and one and one-half to two inches in diameter, covered with brownish 
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paper. While this description is not necessarily inaccurate, the mother, 
Mrs. McGettigan; at Page 10 of her deposition, describes it as‘a round 
container, about twenty inches in length, of khaki color. Contrary to 

the contention of defendant, that the ends were enclosed, the statement of 
Mrs. McGettigan was to the effect that the ends were open. 

V. In the defendant's statement of Uncontroverted Material Facts, 
he states as follows: 

"The brick shed was not a habitation. It was designed as 

a garage but had in the past been used for storage." 

The plaintiff denies this is the fact. Plaintiff has already protested 
the use of the word 'shed' for reasons heretofore set forth in I. Plain- 
tiff further protests the statement of the defendant that the building was 
designed as a garage. The fact of the matter is that the building had 
been used by a print-shop, as a real estate office, and for other occupa- 
tional and habitation purposes. It was not designed as a garage. There 
was no garage entrance to this building at the time of this incident. On 
the contrary, it had a door entrance which was in the normal shape and 
size of a door. It had no opening of a garage type until after the occurrence 
of the incident, subject of this suit. 

VI. Plaintiff contests the defendants statement regarding the brick 
out-building in stating, 

"It had never in the past, to anyone's knowledge, caused 
injury.” 

This is inaccurate the premises in question was filled with debris, 
bottles and glass; there was a hole in the roof, which was a hazard and 
danger; the premises were basically of an unsafe nature; juvenile delin- 


quents made this premises their clubhouse. (See deposition of Leslie O. 


O'Neal, convict, page 30). There will be evidence that children were in- 
jured on the premises, and that such injury or the liklihood of such injury 
in view of the condition and usage of the premises should have been known 
to the defendants. 

VII. Plaintiff contests the defendants statement that: 
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"John McGettigan had opened a closet in the shed and 

therein distrubed some trash with his foot." | 

Testimony of John McGettigan is that there was no door on the 
closet (See Pages 65-66, deposition of John McGettigan, July 28, 1958). 
He describes the flare as being on the floor, somewhat covered with 
dirt and debris. : 

VIII. Plaintiff objects to all areas and all portions of the def- 
endants statement of fact wherein the defendants describe the outbuilding 
as a 'shed' for reasons previously stated. (See I and V) 

IX. Plaintiff controverts statement of the defendants that: 

"The shed was not rented nor included with any demised 
premises." : 

Evidence is available that the outbuilding which defendants describe 
as a shed, was in fact, rented to tenants and included in the demised pre- 
mises. (Deposition of Jacob Kagan, Page 16 and Hawley Smith, Page 6) 
Although the one story brick building in question was on the rear of the 
lot of 2413 Pennsylvania Avenue, N. W., it actually fronted on the 2400 
block of L Street, N. W. and thereby had actual frontage on a street. 
Evidence is available that businesses operated from this one story building. 

X. Defendants state, | 

"None of the tenants at the time or in the past, to the know- 


ledge of either defendant. or any of their officers or employees, 


had occasion to possess or use flares." 

Plaintiffs contend that there is no adequate basis for this statement 
and conclusion. Defendant, Fred Smith & Company, has denied having any 
records of occupancy of this one story building during the eight year 
period between 1948 and 1956, except by a roofing concern for one month, 
September to October, 1948. Hawley Smith, Vice President of the def- 
endant Company, expressed the opinion that despite the absence of records, 
he believed the building was almost constantly occupied during the eight 
year period (See deposition Hawley Smith, Pages 9-1 0), although he does 
not know by whom. Actually, the one story building was:occupied by a 
linotype, printshop, and others during this period. : 
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XI. While it is true that Mrs. McGettigan ordered Charles to 
sweep up the powder which he had extracted from the flare , plaintiffs 
deny that she did this. 

"| after observing that he had the powder all over himself." 

There is nothing in her deposition to support this statement by the 
defendants. 

XI. In his deposition, Charles stated that he intended to light the 
flare because he thought it would "sparkle". The term "light up" is the 
defendant's question, not the boy’s answer. 

XII. The defendants contend that it was not until 18 months later, 
on September 25, 1957, that they were first notified that the flare was 
found upon their premises. The evidence will prove that the Police were 
notified immediately following the occurrence of this incident that the 
flare in question had come from building in rear of 2413 Pennsylvania 


Avenue, N. W. and that public records indicated accordingly. 


/s/ HARRY W. GOLDBERG 
/s/ MORRIS ALTMAN, 


/s/ JOSEPH GELB, 
Attorneys for Plaintiffs 


* OK 


[Certificate of Service] 


[Filed Nov. 20, 1961] 
OPINION 
Paul R. Connolly , of Washington, D. C., for the defendants, for 
the motion. 
Harry W. Goldberg, of Washington, D. C., for the plaintiffs , opposed. 


This case involves a phase of that aspect of the law of negligence 
that is picturesquely denominated as the doctrine of "attractive nuisance”. 
The action is brought in behalf of a little boy, who was badly injured by 


2 
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a flare picked up by his brother on premises owned by one of the def- 
endants and managed by the other as agent. The flare was carried to the 
plaintiff's home and injured him while he was playing with its contents. 

, The defendants move for summary judgment on the ground that on the 
admitted facts there is no liability as a matter of law. 

The motion is made after exhaustive discovery proceedings have 
been had, and after the case was thoroughly pretried. The salient facts 
are not in dispute. Actually the defendants accept the version elicited 
from the plaintiffs and their witnesses, as most of the events are un- 
known to the defendants or their agents. ! 

The basic facts on which this controversy oes are as follows. 
Adjoining a building in the heart of downtown Washington, which was 
actively occupied in part for commercial and in part for residential 
purposes, and located on the same lot there was a small, dilapidated, 
deteriorated brick structure that had not been used for many years. It 
was ina state of disrepair. Its doors were broken and access to the 
interior was not barred. Vagrants and other persons of unsavory types 
frequently congregated at night in this vacant building, drinking alcoholic 
beverages and engaging in other activities. Children frequently came 
into the place to play. A great deal of debris and trash had gradually 


accumulated in it in the course of time. 


The infant plaintiff is a little boy, who at the time of the occurrence 


about to be described was nine years old. He lived with his family a short 
distance away from the above mentioned property. One day his brother, 
who was two years older, while returning home from an errand aim- 
lessly wandered into the abandoned structure. While ransacking among 
the rubbish, he found a cylindrical, tubular object. He picked it up 

and carried it home. Later the younger brother started to dismantle it. 
Unfortunately, the object was a flare and contained gunpowder. The gun- 
powder exploded and painfully and permanently injured the little boy. 

The injuries were of a very serious nature that may affect him through- 
out his life. : 


No one seems to know what type of flare it was or what it was used 
for although, apparently, it had been mixed with the debris and trash for 
some time. No one knew how it got there, or who placed or dropped it 
on the premises. Neither the owner nor the agent or their employees 
were aware of its presence. None of the owner's activities on the lot 
in question involved any use of explosives. The defendants did not store or 
keep any explosives there. 

The action is brought against the National Bank of Washington, 
the owner of the building as trustee of an estate, and against Fred A. 
Smith Company, a real estate agent who managed the entire property 
in behalf of the owner. The plaintiff claims to be entitled to recover 
damages on the theory of attractive nuisance. The defendants contend 
that this humanitarian principle is limited to situations in which the 
property owner himself maintains the structure or places on the property 
the object, which is asserted to constitute the attractive nuisance, as 
well as to instances in which he at least is aware of its existence and 
does nothing to safeguard children against it. It is claimed on behalf 
of the defendants that the doctrine does not apply if the object constituting 
the nuisance is placed on the property by a third person and its presence 
is not known to the property owner. These conflicting contentions pre- 
sent the issue of law to be determined on this motion. 

The progenitor of the doctrine of attractive nuisance is a decision 


rendered by the Supreme Court in 1873, in Railroad Company v. Stout, 


17 Wall. 657. In that case, a child six years of age was playing ona 
railroad turntable located in an open space near a railroad depot. As 
was well known to the Company's employees, boys were accustomed to 
play and swing on the turntable from time to time. On the occasion 

in question, the child's foot was caught and crushed between the ends of 
two rails as the turntable was revolving. The turntable was neither 
fastened nor locked and rotated easily on its axis, although it could have 
readily been made fast by a latch. It was held that the child was entitled 
to recover damages from the railroad company for the injury that he 
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had sustained. In discussing this subject, the Court stated that the 
conduct of an infant of tender years is not to be judged by the same 
rule which governs that of an adult; that a turntable was a dangerous 
machine; and that the defendant was under a duty to give it that care 
and attention to prevent the occurrence of accidents which prudent and 
careful men ordinarily bestow. While the Court did not discuss the 
theory on which this decision was predicated, it was later stated that 
the doctrine of this case is "that he who places upon his land, where 
children of tender years are likely to go, a construction or agency, 
in its nature attractive, and therefore a temptation, to such children, is 
culpably negligent if he does not take reasonable care to: ‘keep them away, 
or to sée that such dangerous thing is so guarded that they will not be 
injured by it when following the instincts and impulses of childhood, of 
which all mankind has notice’ 2/ Because of the fortuitous circum- 
stance that the dangerous object involved in this case was a railroad 
turntable , decisions applying these principles have rata been in- 
formally referred to as "turntable cases". : 

In 1922 the Supreme Court in United Zinc Co. v. Britt, 258 U.S. 
268, partially retreated from the forward position that it had taken in 
Railroad Company v. Stout, supra. The defendant in the later case had 
torn down a building owned by it, leaving a basement and cellar in which 
water accumulated, clear in appearance, but in fact dangerously poisoned 
by sulphuric acid and zinc sulphate that had percolated from the owner's 
works, as the owner knew. Two little children came on the land, went 
into the water, were poisoned and died. At the trial, the judge instructed 
the jury that if the water looked clear, but in fact was poisonous and the 
children were allured to it, the owner was liable to pay damages for the 
death of the children. The judgment was affirmed by the Court of Appeals, 
but was reversed by the Supreme Court in an opinion written by Mr. 
Justice Holmes. While the Court referred to Railroad Company v. Stout, 


Dissenting opinion of Mr. Justice Clarke tin United Zinc Co. v. Britt, 
258 U.S. 268, 277. 


without overruling or disapproving it, it held that there can be no gen- 
eral duty on the part of a landowner to keep his land safe for children, 
if he had not directly or by implication invited or licensed them to come 
there. The Court practically restricted the Stout case to its facts and 
did not indicate any real distinction in principle between the two decisions. 
An emphatic dissenting opinion was written by Mr. Justice Clarke, with 
whom Chief Justice Taft and Mr. Justice Day concarmedi/ 

In reliance on the Britt case, the Court of Appeals for the District 
of Columbia, two years later, in Branan v. Wimsatt, 54 App. D. C. 374, 
298 Fed. 833, declined to apply the doctrine of attractive nuisance to a 
pile of loose lumber in a lumber yard on which children had been wont 
to play. In that case while a group of children were struggling to reach 
the top of the pile, one of the boards was displaced and fell on a little 
girl, who sustained permanent injuries. The Court held that the child 
was not entitled to recover damages from the owner of the property. 
The Court indicated that Railroad Company v. Stout must be deemed 
practically overruled by United Zinc Co. v. Britt. Thus, for the time 
being the doctrine of attractive nuisance had very little efficacy, if any, 
in the District of Columbia. 

The doctrine, however, rode out the storm and in 1934 was restored 
to its original course by the decision of the Supreme Court in Best v. 
District of Columbia, 291 U.S. 411. That case presented the following 
situation. A child five years of age while playing on a wharf belonging 
to the District of Columbia, fell through a hole and was drowned. There 
were a number of holes in the wharf floor and the area in which they 
were found was not fenced off. Children had been accustomed to play there. 
The trial judge directed a verdict in favor of the defendant on the opening 


3————————_—_ 

* Prosser on Torts, 2d Ed. 440, states that the opinion of Mr. Justice 
Holmes "has been much criticized". He also refers in Footnote 30, on 
the same page, to the fact that the Massachusetts court of which Mr. 
Justice Holmes had been a member, was one of the minority group that 
had rejected the doctrine of attractive nuisance entirely. In fact the 
dissenting opinion in the Britt case indicated that the majority were 
actually overruling the Stout case. 
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statement of plaintiff's counsel. The Court of Appeals affirmed the 


judgment for the defendant, largely on the authority of the Britt case, 
although Judge Groner dissented, 62 App. D.C. 271. On certiorari the 
Supreme Court, in an opinion by Mr. Chief Justice Hughes, reversed the 
judgment and reaffirmed the decision in Railroad Company v. Stout, supra. 
The ultimate result if that the Britt case in the Supreme Court, and 
Branan v. Wimsatt, supra, in this jurisdiction, were no longer law or, 

at least, their authority was very much weakened, and that the doctrine 

of attractive nuisance evolved from the pioneer decision in Railroad 
Company v. Stout, supra, was restored to its original potency. = 

The Court of Appeals for the District of Columbia acted on this 
view in Eastburn v. Levin, 72 App. D. C.190, 113 F. 24176. In that 
case piles of junk located on the defendant's yard, which bordered ona 
street and was not completely fenced off, were deemed to be an attractive 
nuisance. Several boys entered the yard and one of them climbed on a 
discarded car, which was in a pile of junk. The car tilted and threw 
him against broken glass. The property owner was held liable for dam- 
ages for the child's injury. The Court relied on Railroad Company v. 
Stout, and Best v. District of Columbia, supra. 

The doctrine of attractive nuisance is, however, in those jurisdictions 
in which it prevails, universally restricted and circumscribed by well 
defined and well established limitations. The liability of the property 
owner for injuries caused to a child by what may be dee med to be an 
attractive nuisance, is confined to cases in which the property owner either 
erects or maintains the dangerous structure, or places on the property 
the object that is dangerous and constitutes the attractive nuisance, or, 
at most, if a third party is responsible for the nuisance coming into 


3s 
Prosser on Torts, 2d Ed. 440, Footnote 31, ee that while the 


Britt case was cited case was cited with apparent approval in the Best case, the decision 
in the latter was quite inconsistent with the former. r. It, perhaps, would 
not be too far-reaching a statement to say that, in effect, the Britt case 
was overruled by the Best case. 


existence, to situations in which the property owner is actually aware of 
its presence and does nothing either to eradicate it, or to protect children 
against it. Carter Coal Co. v. Smith (Ky.) 191 S. W. 631; Ball v. 
Middlesboro Town & Lands Co. ((Ky.) 68 S. W. 6; Simmel v. New Jersey 
Coop. Co., 28 N. J. 1,143 A. 2d 521, 526; Travell v. Bannerman (N. Y.) 
66 N. E. 583; Gallagher v. Frederick, 366 Pa. 450, 77 A. 2d 427; Cooper 
v. City of Reading, 392 Pa. 452,140 A. 2d 792, 795. 

This principle was summarized as follows in Gallagher v. 
Frederick, supra, p. 429. 

"The artificial condition on an owner's land on account of which 

he may be liable for injury to trespassing young children is such 

as he creates or maintains. That, of course, does not necessarily 

mean that an owner may not be said to maintain such a condition 

on his land which another has created but which the owner allows 

to exist.” (Emphasis original.) 

Similarly, a property owner is under no duty to inspect his property 
periodically for the purpose of searching out and discovering whether 
an attractive nuisance has been created on his premises by some third 


person, Carter Coal Co. v. Smith (Ky.) 191 S. W. 631; Simmel v. New 
Jersey Coop. Co. 28 N. J.1, 143 A. 2d 521, 526; Gallagher v. Frederick, 
366 Pa. 450, 77 A. 2d 427; and Cooper v. City of Reading, 392 Pa. 452, 
140 A, 2d 792, 795. 

Thus, in Simmel v. New Jersey Coop. Co., supra, it was stated 
(p. 526): 


"It should be recognized, however, that the land owner or 
occupier is: not an insurer of the infant. He has no duty to per- 
iodically inspect the premises in order to ascertain whether third 
persons, themselves trespassers, might have created artificial 
conditions thereon." 

Counsel for the plaintiffs cite no cases, and independent research 
has discovered none, in which the owner of real property has been held 
liable for injuries caused by an attractive nuisance that had been created 
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on his premises by a third person and of which the owner. had not been 


aware = 

The foregoing principles with the limitations parr oaniiag them, 
have been recognized and formulated by Restatement of the Law, Torts, 
Sec. 342, as follows: 

§ 342. DANGEROUS CONDITIONS KNOWN TO POSSESSOR. 
~ Apossessor of ‘land is subject to liability for bodily harm caused 
to gratuitous licensees by a natural or artificial condition thereon 
it, but only if, he | 
(a) knows of the condition and realizes that it oles an un- 
reasonable risk to them and has reason to believe that 
they will not discover the condition or realize the risk, and 
(b) invites or permits them to enter or remain upon the land, 
without exercising reasonable care 
(i) to make the condition reasonably safe, or 
(ii) to warn them of the condition and the risk involved 
therein.” (Emphasis supplied.) | 
Comment c. of Section 342, of the Restatement, states: — 

"ec, Inspection. A possessor of land owes toa gratuitous licensee 
no duty to prepare a safe place for the licensee's reception 
or to inspect the land to discover possible or even probable 
dangers." : 

Counsel for the plaintiffs stress the decision of the Court of Civil 
Appeals of Texas, in Dezendorf Marble Co. v. Gartman (Texas) 333 S. W. 
2d 404, which has a superficial similarity to the instant case. In both 
cases, a child picked up on the defendant's grounds a container comprising 


Prosser, in an article on Trespassing Children, 47 Calif. Law Review, 
427, 451 , states: 


"No case has ever held that:the landowner is required to police 
his premises, or to make any inquiry, to discover: whether there 
is a likelihood that children will trespass." 
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an explosive, took it home and was injured when it exploded. It also 
appeared that children had been accustomed to come to play on the 
defendant's land. There the resemblance ends. The distinction between 
that case and the case at bar lies in the very vital circumstance that 

in the Dezendorf case the blasting cap that injured the child, belonged 
to the defendant and had been thrown on the ground by the defendant's 
employees. The defendant had been quarrying rocks on the property 
and the blasting caps were used in these explosions. If in the instant 
case the defendant had been using explosives on his property and the 
flare had been left lying around by one of his employees, the Dezendorf 
case might be applicable. As it is, however, no support can be found 
in it for the plaintiffs’ position. 

The principles to be evolved from the line of authorities discussed 
in this opinion, may be summarized as follows. If the owner or possessor 
of real property maintains a hazardous structure, or keeps a dangerous 
object, on his land, which has a natural tendency to attract or allure 
children, and if children are accustomed to visit or congregate on the 
grounds, then the property owner is liable for any injury that may be 
sustained by a child as a result of contact with the structure or object. 
This liability extends to a situation in which the dangerous object was 
placed on the property by a third person if the property owner had actual 
knowledge of its presence. On the other hand, there is no liability on the 
part of the owner if a third party creates the dangerous situation and its 
existence is unknown to the property owner. The latter is under no ob- 


ligation to make periodic inspections in order to ascertain whether any 
hazard has been created by any third person and to safeguard against : 


any such remote possibility - 

Applying the foregoing principles to the admitted facts of this case, 
no basis for liability is discernible. No legal or moral obligation can be 
perceived on the part of the defendants to pay the plaintiffs for the result 
of their tragedy. 
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The defendants’ motion for summary judgment is granted. 


/s/ Alexander Holtzoff 
United States District Judge. 


November 20, 1961. 


[Filed Nov. 25, 1961] 


ADDITIONAL MEMORANDUM OF POINTS : 
AND AUTHORITIES IN OPPOSITION TO 
MOTION FOR SUMMARY JUDGMENT 

The factual differences create issues of material fact which, under 
the rulings of the Supreme Court, previously cited in Sartor v. Arkansas 
Gas Corporation, supra, entitle the plaintiff to a trial and justify the 
denial of the motion for Summary Judgment. 

I. The Defendants are chargeable with actual Knowledge of the 
presence of the dangerous instrumentality in the form of a flare on the 
premises owned and controlled by them. Defendants admit and the record 
is clear that the flare which injured the minor plaintiff had been on the 
premises owned and managed by the defendants for a period of almost 
a year before it caused the injury subject of this suit. It is equally clear 
from the record that the defendants contend that they made regular weekly 
inspections of the subject premises during this entire period of time. 
(See deposition of John T. Jarboe, property manager for Fred Smith 
Company, P. 10, P. 18. See also deposition of Fred Smith, P. 16, 21. ) 
The defendants are chargeable with actual implied if not express know- 
ledge of the presence of this dangerous instrumentality on the premises 
in view of their stated contentions that they made regular inspections of 
the subject premises including the outbuilding in which the flare was 
located. ! 

It is respectfully urged that the defendants are chargeable with 
knowledge of the presence of the dangerous instrumentality in that by 
virtue of their alleged regular inspections they were aware, or in the 
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exercise of normal and reasonable care should have been aware of the 
dangerous flare that had been on the premises from the summer of 1955 
to March 1956. 

Ul. The Plaintiffs’ position remains firm that the regulations which 
have been cited by them and which constitute one of the several charges 


of negligence against the defendants, are public regulations designed for 


the protection of the public generally and therefore protect the defendants 
as members of the public. 

The Defendants concede that under the provisions of the preamble 
to Section 250, Housing Regulations, the purpose of the Regulation is 
stated as follows: 

"Its purpose is to include repairs and maintenance designed 
to make a building or neighborhood healthy and safe." 

Plaintiff has then quoted from certain specific provisions in those 
regulations which refer to the maintenance of living accommodation as 
well as garages and sheds and housing businesses. Note Article 260, 
section 2602.5 and Article 320, section 3206.2. 

The Plaintiff respectfully urges the Court that the violation of 
public regulations enacted in closely populated urban communities such 
as the District of Columbia, have the avowed purpose as set forth in the 
preamble thereto, of protecting not only the individuals who reside in the 
dwellings and premises. Slum conditions affect the individuals, the 
neighborhood and the community and any resident of the area is entitled 
to protection of the regulations. 

It is therefore the viewpoint of the plaintiff herein that these regu- 
lations are an element, although admittedly only one element, of the many 
charges of negligence set up in the plaintiff's case. 

The record will reflect many factual differences between the parties 
which bear on these regulations as well as on the other claims of neg- 
ligence. 
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On the basis of all of the foregoing and in light of the factual sit- 
uation and the conflict on these points, the Motion for Summary Judgment 
should be denied. 


/s/ HARRY W. GOLDBERG, 
1511 K Street, N. W. © 
Washington 5,D.C. 

Attorney for Plaintiffs. 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Additional Memorandum 
of Points and Authorities in Opposition to Motion for Summary Judgment 
was mailed, postage prepaod, to Hogan and Hartson, Colorado Building, 
Washington, D. C. this 9th day of November, 1961. | 
/s/ HARRY W. GOLDBERG 


[Filed Nov. 25, 1961] 


MOTION BY PLAINTIFF TO STAY OR VACATE 
ORDER FOR SUMMARY JUDGMENT AND [FOR 
REHEARING] DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
Comes now the Plaintiffs, by their counsel of record, and respect- 
fully move this Honorable Court to stay or vacate the order for Summary 
Judgment in the above-entitled cause and [for rehearing] defendant's 
Motion for Summary Judgment and for reasons states as follows: 
1. In the Court's Memorandum Opinion granting defendant's Motion 
for Summary Judgment, the Court reviews the authorities and then 
summarizes as follows: ; 


"The principles to be evolved from the line of authorities 


discussed in this opinion, may be summarized as follows. If the 


owner or possessor of real property maintains a hazardous 


structure, or keeps a dangerous object on his land, which has 
a natural tendency to attract or allure children, and if children 
are accustomed to visit or congregate on the grounds, then the 
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property owner is liable for any injury that may be sustained 

by a child as a result of contact with the structure or object. 

This liability extends to a situation in which the dangerous object 

was placed on the property by a third person if the property owner 

had actual knowledge of its presence. On the other hand, there 

is no liability on the part of the owner if a third party creates 

the dangerous situation and its existence is unknown to the property 

owner. The latter is under no obligation to make periodic in- 

spections in order to ascertain whether any hazard has been created 
by any third person and to safeguard against any such remote possi- 
bility.” 

It is evident from the record that Fred Smith and Company, through 
its property manager John T. Jarboe, was aware over a long period of 
time of the accumulation of debris and trash present in premises 2413 
Pennsylvania Avenue, N. W. In his deposition, Mr. Jarboe has conceded 
that he was acquainted with the one-story brick structure in the rear of 
2413 Pena. Avenue; (P. 21) that he inspected it approximately once a 
week (P. 22) and that he was aware and observed accumulations of debris 
therein (P. 20). 'Hawley Smith, Vice-President of the defendant, Smith 


Company ,in his deposition likewise confirms weekly inspections of 


properties supervised or managed by his company. (P.21) 

Since it now appears that the defendants admit all evidentiary facts 
contended by the plaintiff and those evidentiary facts establish that the 
one-story premises in question was in an incredibly deteriorated state 
with complete and utter neglect by the owner and management, with 
occupancy by convicts and vagrants as a hang-out and clubhouse, cluttered 
and filled with debris of every conceivable nature, and upon further con- 
sideration of the facts that the evidence proves that the flare had been 
on the premises: for a period of almost a year, visible and apparent, these 
factors certainly establish knowledge on the part of the defendants in light 
of the admitted weekly inspections by the property manager. 

Certainly, the property manager must be held to have seen that 
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which was apparent to be seen. Our Courts have repeatedly held that 
failure to observe that which is present to be seen constitutes negligence. 
Since weekly inspections were made by Mr. Jarboe, on behalf of the 

Fred Smith Company, over a period of ten months that the flare was 
known to be present on the premises, failure to see the same on the part 
of a property manager normally trained to carefully observe, does not 
permit the defense of lack of knowledge of objects which were there to 

be seen. The utter neglect on the part of the defendants in this case is 
appalling. : 

2. There is attached herewith and asked to be considered asa 
part hereof, an Affidavit by Charles Ralls, a Metropolitan Police Officer, 
assigned to the #3 Precinct, during the critical period involved, strongly 
supporting plaintiff's contentions and certifying that on not less than two 
occasions, the defendant, Fred Smith and Company, was directly notified 
and made aware of the massive accumulations of debris in the subject 
premises in which the flare was present. 

Certainly, in light of the admitted statements of the defendant , 

Fred Smith and Company, that weekly inspections were made of this 
property and in view of the direct and specific advice by ‘public officials 
of the existence of debris and trash in large quantities, the conclusion 
is necessarily inescapable that the defendants had knowledge of the con- 
dition which caused the minor plaintiff to sustain his tragic injuries. 

In light of the record, the depositions, and the foregoing, it is 
respectfully urged that the knowledge required of the defendants, in 
order to hold them responsible ,is present in this case. In Restatement 
of Torts, Paragraph 339, entitled "Artificial Conditions Highly Dangerous 
to Trespassing Children", a possessor of land is subject to liability for 
bodily harm to young children trespassing thereon caused by a structure 
or other artificial condition which he maintains upon the land if among 
other things, 


"(b) the condition is one of which the possessor knows or 
should know..." 


(emphasis supplied) 
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It is respectfully submitted that Paragraph 339 is applicable in 
this case. 

A possessor of land may not insulate himself against liability by 
saying that he did not see that which was there to be seen. It is almost 
inconceivable that a condition involving unreasonable risks of death or 
bodily injury to children apparent to others who made occasional exam- 
inations should not be apparent to one who inspected regularly. 

That the defendants "maintained" the condition is clear since as 


was stated in Simmel v. New Jersey Coop. Co. 143 A. 2nd 521 in defining 


"maintain" 
"The word is sufficiently broad in meaning to encompass. . . 
toleration or sufferance or acquienscenee in a continued 
course of conduct by third persons in dumping rubbish 
and debris on the premises ....." 
Since the defendant admits knowledge of the existence and presence 
of debris (Jarboe Dep. P. 30) doubtlessly he would have been entitled 
to the benefit of the doctrine had his serious injuries been caused by 
glass rather than a flare. The dissolute manner of occupancy made the 
presence of the flare as likely as the presence of glass and other debris. 
It is respectfully urged that on the basis of the record, that the 
Order and Judgment in this cause be stayed, or vacated if heretofore 
entered, and rehearing granted in the immediate future. It is the belief 
of the plaintiffs that additional supporting affidavits similar to that of 
Officer Ralls can be obtained, or testimony made available to the Court 
on this point, should the Court desire to hear testimony on the subject. 
Respectfully submitted, 


/s/ Harry W. Goldberg 
Attorney for Plaintiffs 


{Certificate of Service] 
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[Filed Nov. 25, 1961] 


AFFIDAVIT BY CHARLES H. RALLS, POLICE OFFICER 


CHARLES H. RALLS, being first duly sworn, does on oath depose 
and state as follows: 1am a Police Officer with the Metropolitan Police 
Department, Washington, D.C. From the year 1951 until the year 1960, 
I was assigned to the No. 3 Precinct, located at 2014 K Street, N.W. 
Wash., D.C. During this period of time, I performed the general duties 
of a policeman, both as a foot patrolman and in a scout car. Iam very 
well acquainted with the area known as the 2400 Block of Pennsylvania 
Avenue, which area is within the jurisdiction of the 3rd Precinct. The 
houses and properties in this block which are located on the north side 
of the street have rear areas which front on L Street, N.W., and con- 
stitute the south side of L Street in the 2400 Block. 

I am acquainted with the building known as premises 2413 
Pennsylvania Avenue, N.W. I have had the occasion to observe it during 
the years that I was assigned to No. 3 Precinct. On the rear of the lot 
of 2413 Penna. Avenue, N. W., there was a one-story brick building. 
This building fronted on L Street, N.W.; there was si glass brick in 
the front wall of the one story building. 

I recall quite well that early in the year 1956,a young boy named 
McGettigan was badly burned by a flare. He lived in the area of the 
3rd Precinct, and the incident aroused a great deal of interest and attention 
as a result of which we at No. 3 were quite acquainted with the incident. 
There was also discussion around the precinct that the flare with which 
the boy was burned had come from the one story brick {ate in the 
rear of 2413 Penna. Avenue, N.W. 

I recall quite well the condition of these premises in the years 
preceding the time that the McGettigan boy was burned. The one story 
building in the back of 2413 Penm. Avenue, had gotten in very bad shape. 
The neighborhood was a poor one and many low-life type of people were 
around there. I recall that the one story building was not secured; the 


door was off, and we had complaints about drunks and bums hanging out 
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and drinking wine and whiskey there. I observed the building one many 
occasions. The interior was in a very poor state. There was a great 
deal of broken glass bottles and trash located on the inside. There were 
also old mattresses, and the place had the smell of urine, and evidence 


of being used to sleep there. There was a great deal of miscellaneous 
debris in the building. Much of the debris, particularly bottles and cans 


were noted by me to extend onto the outside of the building on occasion. 

I clearly recall that on several occasions I phoned the Fred Smith 
Company to report the condition of the premises. I identified myself 
and told them that I was calling about the condition of this one story 
building , explaining that there was so much trash and junk that it was 
coming out onto public property. I also mentioned the vagrant situation 
there. I do not recall the names of the persons with whom I spoke, but 
they were employees of the female sex. They indicated that they would 
report it for correction. I can state that these calls were made in the 
period of months preceding the time that the McGettigan boy was burned, 
since I remember when I heard of his injuries and the claimed source of 
the flare, that I recalled having reported the condition to Fred Smith & 
Company during the period before he was hurt. 

I do not recall noting any corrections or improvements as a result 
of my calls to Fred Smith & Co. I saw the interior occasionally, and it 
was in extremely poor shape, and remained open for a long period of 
time , and seemed to be completely neglected. I believe that many other 
police officers who patrolled this area were aware of this condition. I 
would say that my calls to Fred Smith & Company were made in the years 
1955 and early 1956. I also had made calls in earlier years, but cannot 
be specific on the dates. When the calls were made, the persons on the 
other end identified the office as Fred Smith real estate, so I know I was 
talking to the proper people. Also, they said that this was their property, 
so I know I had the right company. 
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At no time do I remember the interior showing any signs of 
having been cleaned out or improved following my calls. 
/s/ CHARLES H. RALLS 
District of Columbia ss: 
Subscribed and sworn to before me this 24 day of November 1961. 


/s/ Mary Ellen Bussinic 
Notary Public, D.C. 


[Certificate of Service] 


[Filed Nov. 29, 1961] 
ORDER AND JUDGMENT 


This case came on to be heard upon motion of the defendants for 


summary judgment, and in consideration of the motion and its attached 
papers, and of the opposition thereto and the attached papers, and of 
the pleadings, and the depositions on file, and pretrial memoranda, and 
of the oral argument, it is by the Court this 28 day of November, 1961, 
ORDERED, that the motion be and the same is hereby granted, and 
it is accordingly 
ORDERED and adjudged that the plaintiffs take nothing and that the 
defendants have judgment against the plaintiffs for their properly taxable 
costs. 


/s/ Alexander Holtzoff 
United States District Judge 


[Filed Dec. 1, 1961] 
MOTION TO RECONSIDER 


On November 30, 1961, the United States Court of Appeals handed 
down a decision inthe case of National Bank of Washington v. Dixon, 
No. 16285. The decision, it is respectfully submitted, adds weight to 
the plaintiffs’ contention that there was a statutory obligation on the part 
of the defendants' to inspect the outbuilding and premises in question, 
by virtue of the requirements of pertinent District of Columbia regu- 
lations in effect at the critical periods here involved. 
This decision is particularly relevant in light of the question as 
to whether there was a duty to inspect. 
Although the subject decision refers to a landlord-tenant relation- 
ship, the decision of the Court appears to have broad implications when 
it affirmatively states: 
"The owner of a habitation subject to the Housing Regulations 
should not be able to shield himself from liability for 
violation of the Regulations by failing to inspect the property 
or to ascertain its condition during a period of time such 


as is here involved." (Underlining added) 


The Court considers the Housing Regulations in the Dixon case, 
supra, which are, inter alia, regulations upon which the plaintiffs rely. 
In connection with the Housing Regulation, it is respectfully submitted 
that plaintiffs have urged the applicability of the Housing Regulations 
and other municipal regulations, not only to those in a land-lord tenant 
relationship, but to the public residing in the neighborhood in which such 
housing is located. Thus it is that the Court of Appeals quotes from 
Housing Regulations section 2501 

This part of the Code contemplates more than mere 
basic repairs and maintenance to keep out the elements; its 
purpose is to include repairs and maintenance designed to make 

a premises or neighborhood healthy and safe." (Underlining added). 
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This is further emphasized by the Court of Appeals in Whetzel v. 
Jess Fisher Management Co. 108 U.S. Appeals, 385, where is set forth 
a quote from the preamble from Housing Regulations, which declares; 

"The Commissioners, accordingly , promulgate these regulations 

for the purpose of preserving and promoting the public health, 

safety, welfare and morals." (Underlining added) 

and later goes on to quote the first quoted section set forth above. 

In addition to the Housing Regulations, plaintiffs have charged 
violation of other regulations, as set forth in letter of September 8, 1961, 
in the file of this Court, being copy of letter to defendants' counsel. These 


include other portions of the Housing Regulations, including section 
1205. 

The affidavit of Officer Charles Ralls supports a violation by the 
defendants of Section 1205 of the Housing Regulations in that the affi- 
davit establishes affirmatively notice to the defendants of the existence 


of a condition which "constitutes a menace to the public safety" as set 
forth in the regulation, as well as a failure to respond . the notice to 
correct same. ! 

It has been and continues to be the position of the plaintiffs that 
these regulations, referring as they do to "public health and safety" inure 
to the benefit of the plaintiffs herein. ) 

Certainly , throughout the regulations, the duty to inspect must be 
considered equivalent with the duty to correct. It is obviously not enough 
that the property owner go through the perfunctory ritual of inspection 
and neglect the correction on his part of conditions both obvious and 
those called to his specific attention. A policy of clear abandonment is 
evident in the instant case. | 

It is respectfully urged that the decision in the Dixon case, supra, 
in light of the record, justifies reconsideration of the Courts judgment 
in this case. 


/s/ Harry W. Goldberg 
Attorney for Plaintiff 


[Certificate of Service] 


[ Filed December 11, 1961] 
ORDER DENYING MOTION TO RECONSIDER 
ORDER GRANTING SUMMARY JUDGMENT 

This cause having come on to be heard upon plaintiffs’ motion to 
reconsider this Court's order granting summary judgment for < 
defendants, and in consideration thereof, it is by the Court this 30th day 
of Wevémber, 1961, 

ORDERED, that the motion be and the same is hereby denied. 


/s/ Alexander Holtzoff 
United States District Judge 


{ Certificate of Service] 


[ Filed December 12, 1961] 


ORDER DENYING MOTION TO RECONSIDER DENIAL OF 
MOTION TO RECONSIDER ORDER GRANTING SUMMARY 
JUDGMENT 


L222 ————— 

Although this Court, on November 30, 1961, denied the plaintiffs' 
motion to reconsider its order granting summary judgment to the de- 
fendants, there was filed by the plaintiffs, subsequent thereto, another 
paper entitled "Motion to Reconsider" apparently because plaintiffs' 
counsel was not aware of the Court's action of November 30, 1961. 
Treating the paper filed on December 1, 1961, as a motion to reconsider 
the order of November 30, 1961, denying reconsideration, it is by the 
Court this 12th day of December, 1961, 

ORDERED, that the second motion to reconsider be and the same 


is hereby denied. 


/s/ Alexander Holtzoff 
United States District Judge 


{ Certificate of Service] 


[ Filed December 15, 1961] 
NOTICE OF APPEAL 


Notice is hereby given this 15th day of DECEMBER, 1961, that 
GERTRUDE MC GETTIGAN, Individually and as Mother and Next Friend 
of CHARLES MC GETTIGAN hereby appeals to the United States Court 
of Appeals for the District of Columbia from the Order of this Court 
entered on the 29th day of NOVEMBER, 1961 in favor of National Bank 
of Washington and Fred A. Smith & Company against said Gertrude 
Mc Gettigan, individually and as Mother and Next Friend of Charles 
McGettigan, a minor. | 


/s/ Harry W. Goldberg 
Attorney for Plaintiffs 
1511 K Street, N.W., | 
Washington 5,D.C. 


Harry W. Goldberg 
Morris Altman 

Joseph Gelb, 

Attorneys for Plaintiffs 


1511 K Street, N. W.. 
Wash., D.C. 


[Certificate of Service] 


